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PREFACE  TO  SECOND  EDITION. 


On  the  eve  of  leaving  India  finally  the  author  has  been 
asked  to  bring  this  book  up  to  date. 

He  has  accordingly  attempted  to  do  so,  and  trusts 
that  he  has  been  successful. 

The  study  of  the  customs  of  the  Punjab  has  been  a 
source  of  pleasure  and  relaxation  in  the  past;  and  may  per- 
haps in  the  future  prove  of  utility  for  comparison's  sake  in 
the  studies  the  author  hopes  to  continue  upon  retirement. 

As  this  will  be  the  last  inditing  that  the  author  will 
inflict  upon  the  Punjab,  he  would  take  the  opportunity  of 
thanking  all  who  have  thought  his  books  worth  perusing, 
and  of  expressing  his  warm  admiration  for  the  fine  Punjabi 
peasant  the  study  of  whose  customs  he  has  never  tired  of. 


Simla, 
July  mh,  1921. 


T.  P.  ELLIS. 


PREFACE  TO  THE  FIRST  EDITION. 


In  1913  the  author  published  a  small  book  on  Punjab  custom,  en- 
titled "A  Judge's  Note-book,"  the  genesis  of  which  was  a  series  of  notes 
made  by  him  for  use  and  rf^ference  as  a  judicial  officer  and  which  he 
published  at  the  request  of  a  number  of  legal  practitioners. 

The  book  had  an  unexpected! v  good  sale,  and  in  revising  it  in  pre- 
paration for  a  second  edition,  the  author  found  that  whatei\-er  usefulness 
it  might  have  would  be  e'xtended  by  a  complete  re-arrangement. 

This  led  to  a  further  studv  of  Punjab  custom  and  a  half-formed 
intention  to  try  and  write  something  in  the  nature  of  a  treatise  on  the 
subject;  but  the  pressure  of  official  work  left  fewer  moments  for  leisure 
than  the  scope  of  the  book  required. 

The  ambition  had  perforce  to  be  curtailed  and  the  author  has  had 
to  be  content  with  re-moulding,  re-writing  and  re-casting  his  original 
notes  into  a  more  convenient  form,  adding  thereto  something  like  double 
the  amount  of  references,  which  further  enquiry  and  the  ever-increas- 
ing volume  of  judicial  output  brought  to  light.  The  book  is,  therefore, 
in  effect  an  entirely  new  book,  though  it  contains  all  the  material  the 
old  one  had,  and  some  of  the  features  of  arrangement,  which  were  found 
convenient,  have  been  retained. 

He  has  not  touched  on  pre-emption  in  this  volume  for  the  reason 
that  he  has  tried  to  deal  with  that  subject  in  a  separate  work. 

The  author  has  often  been  asked  why  he  took  the  trouble  to  collect 
the  data  there  were  in  the  Judge's  Note-book,  and  no  doubt  the  same 
question  will  be  asked  by  those  who  peruse  this  work. 

The  answer  is  simple, — it  originated  in  a  desire  to  acquire  some 
knowledge  of  the  law  he  was  expected  to  administer  and  to  save  time 
in  disposing  of  cases  before  him  b\'  liaving  the  references  at  hand. 

As  time  went  on,  he  found  the  study  of  custom  in  the  Punjab  of 
infinite  variety  and  fascination,  and  obtained  relaxation  from  other 
work  in  trying  to  understand  the  altitude  of  the  peoples  of  the  Punjab 
to  succession  and  the  like,  and  he  pursued  the  study  for  its  own  sake. 

The  hours  have  not  been  wasted,  and  if  few  can  derive  pleasure  or 
instruction  from  reading  these  notes,  the  author  has  derived  both  in 
compiling  them. 
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The  notes  are  only  judicial  notes,  and  the  author  has  taken  the 
opportunity  to  publish  them  now,  though  it  be  a  tinie  of  stress  and  war, 
because  the  question  of  codification  is  much  to  the  fore,  and,  in  any 
scheme  of  codification,  a  hand-book  of  judicial  precedents  may  prove 
useful. 

Many  have  laboured  in  the  same  field,  and  to  all  of  them  the  autKor 
is  indebted,  but  to  none  more  than  to  the  author  of  the  invaluable  Digest 
of  Customery  Law,  which  is  and  must  always  remain  the  standard  work 
on  the  subject.  The  author  feels  particularly  indebted  to  Mr.  Justice 
Rattigan  for  encouragement  received  from  him  from  time  to  time  in 
studying  the  customs  of  the  people. 

It  is  impossible  when  a  matter  like  the  customs  of  the  Punjab  is 
studied  to  avoid  altogether  taking  a  line  of  one's  own,  and  though  the 

author  has  not  attempted  in  the  body  of  the  book  to  run  counter  to  the 
expressed  views  of  the  Courts,  as  this  is  only  a  book  of  judicial  prece- 
dents, he  feels,  in  common  with  many  others,  that  judicial  precedents 
have  created  a  large  body  of  law,  not  altogether  in  accordance  with  the 
facts  or  sentiments  of  the  people,  and  this  is  due  to  the  adhesion,  in 
season  and  out  of  season,  to  the  agnatic  principle. 

That  agnation  has  played  a  part,  an  important  part,  in  the  develop- 
ment of  many  communities  is  probably  true,  but  the  author  doubts 
whether  the  strict  agnatic  structure,  based  on  the  palria  potestas,  ever 
existed  among  the  tribes  now  following  custom  in  the  Punjab,  and  he 
doubts  equally  the  commonly  accepted  idea  that  the  tribe  is  simply 
a  development  of  the  family. 

A  strict  agnatic  structure  of  society  has  no  room  for  adoption  of 
cognates ;  it  would  hardly  recognize  a  widow's  estate  under  any  circum- 
stances; khanadamadi  would  be  an  impossijDility ;  the  succession  of  any 
female  w  ild  be  entirely  foreign  to  the  basis  3f  the  structure;  equal 
dicrr=^ution,  even  among  agnates,  would  be  unlike  •,  and  at  any  rate 
would  probaoly  be  only  exceptionable  ;  and  a  rule  of  chundavand  would 
be  ununderstandable.  It  would  be  begging  the  question  to  call  these 
institutions  relaxations  of  the  agnatic  rule.    Yet  all  of  these  features 

exist  in  Punjab  custom  and  some  of  them  are  older  than  any  patriarchal 
structure  of  society. 

His  doubts  as  to  the  development  of  the  family  into  the  tribe  are 
based  on  a  wider  study  than  the  study  of  Army  races.  To  us  of  the 
present  day  the  idea  of  kinship  and  thei  family  connected  by  birth  is  so 
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obviously  a  matter  of  course  that  we  are  inclined  to  assume  it  must 
always  have  been  so.  The  tribe,  the  author  thinks,  will  be  found  to  be 
older  than  the  family,  or  the  conception  of  kinship,  for  the  study  of 
primitive  tribes  tends  to  show  that  the  knowledge  of  the  phenomena  of 
pro-creation,  without  which  the  idea  of  a  family  or  kinsliip  could  not 
exist,  is  a  recentlv  acquired  knowledge  in  the  histor}-  of  mankind,  and 
even  at  the  prsent  day  there  are  races,  ignorant  entirely  of  this  phe- 
nomenon, whose  society  is  founded  on  an  extremely  complicated  tribed 
basis.  What  may  be  the  origin  of  totemism  and  exogamy,  or  even  whe- 
ther they  are  connected  in  origin  at  all,  it  is  impossible  to  say,  but  that 
both  do  exist  in  and  form  the  basis  of  highly  developed  tribal  systems  is 
beyond  doubt,  and  it  is  equally  beyond  doubt  that  both  exist  where  I  he, 
to  us  obvious,  phenomena  of  pro-creation  are  entirely  unknown  Tlie 
very  institution  of  marriage  and  exogamous  restrictions  thereon  exi^t 
among  peoples  who  know  nothing  of  what  we  moderns  accept  as  an 
axiom  were  the  reasons  for  the  foundation  of  the  institution  at  all. 

So  also  the  tribe  exists  where  matriarchal  descent  alone  is  con- 
sidered and  there  are  tribes  existing  to-day,  highly  organized  for 
economic  and  defensive  purposes,  which  are  slowly  casting  the  matri- 
archal nexus  for  the  patriarchal. 

They  are  generally  totemistic  in  a  slightly  more  advanced  stage, 
slowly  acquiring  the  knowledge  of  the  existence  of  paternity. 

The  organization  into  tribes  has  probably  no  common  origin,  ap- 
plicable everywhere,  any  more  than  widely-spread  folk-tales  have  a 
common  origin.  The  minds  of  men  run  far  too  often  in  similar  grooves, 
give  rise  to  similar  beliefs  and  superstitions  and  institutions  based 
thereon,  though  their  circumstances  be  different,  to  preclude  the  pos- 
sibility of  similar  results  being  arrived  at  from  entirely  different  start- 
ing points— you  can  arrive  at  Lahore,  whether  you  start  from  Calcutta 
or  Peshawar. 

Personally  the  author  is  inclined  to  look  for  the  origin  of  the  tribe 
and  its  institutions  not  in  a  blood-nexus,  but  in  economic  considerations, 
the  blood-nexus  being  a  much  later  conception,  and  the  agnatic  nexus 
a  later  still. 

This,  however,  is  largely  academical  though  none  the  less,  even  to 
a  lawyer,  not  without  value.  All  the  author  now  desires  is  to  point 
out  that,  notwithstanding  judicial  precedents,  though  Courts  must 
follow  them,  the  student  of  anthropology  can  accept  them  only  as  ^ 
part  of  the  cfvidence. 


The  warning  is  given  to  those  students  who  might  be  indined  to 

regard  these  notes  as  something'  more  than  legal  notes.  They  are  only 
notes  on  law  as  expounded  by  the  Courts,  and,  like  all  products  of  law- 
yers, judicial  decisions  suffer  from  the  defect  of  a  too  strict  systematiza- 
tion  on  what  is  called  logical  deduction,  as  logic  is  understood  to-day, 
forgetting  that  he  logic  of  to-day  laughs  at  magic  and  is  inclined  to 
laugh  at  the  higher  consciousness  of  reVigion, — beliefs  in  which  were 
the  most  powerful  levers  in  the  past  development  of  mankind,  and  based 
on  what  passed  current  as  logic  in  the  times  those  beliefs  held  away. 

And  vet  the  attitude  of  mind  is  not  dissimilar.  Across  the  gulf  of 
centuries  th.e  logic  of  the  lawyer  and  the  lotfic  of  the  imitativti  magician 
join  hands  in  assuming  the  connection  between  post  hoc  and  propter 
hoc,  though  the  process  of  application  be  reversed,  the  one  applying  a 
supposed  cause  to  a  supposed  effect,  the  other  a  supposed  effect  to  a  sup- 
posed cause. 


Lahore : 
2^th  March  191 7. 


T.  P.  i-LLIS. 
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CUSTOM  OR  LAW. 


I. -STATUTORY  PROVISION. 

1.  SECTION  5,  ACT  IV  OF  1872. 

Under  section  5,  Act  IV  of  1872.  all  questions  regarding  succession, 
females,  special  property,  betrothal,  marriage,  divorce,  dower,  adoption, 
guardianship,  minority,  custody,  family  relations,  wills,  legacies,  gifts, 
partition,  religious  usages  or  institutions  and  alluvion  diluvion  are  to  be  de- 
(uded  according  to  the  custom  prevailing  in  the  first  instance,  and  where  no 
custom  on  the  question  exists  the  personal  law  of  parties  must  be  applied. 

Limitations  on  the  full  application  of  this  principle  have  been  introduced  in 
certain  matters  by  the  Land  Alienation  Act,  the  Pre-emption  Act  and  the 
Punjab  Custom  (Right  to  Object)  Act ;  all  of  which  are  partical  codifications 
of  points  of  custom. 

2.  THE  PRIMARY  RULE  OF  DECISION  IS  CUSTOM,  BUT  IT  DOCS 

NOT  NECESSARILY  FOLLOW  THAT  THERE  IS  ANY  PRE- 
SUMPTION IN  FAVOUR  OF  CUSTOM:  THE  PRESUMPTION 
IN  FAVOUR  OF  CUSTOM  MAY,  HOWEVER  ARISE:  WHERE 
CUSTOM  IS  NOT  PROVED,  PERSONAL  LAW  MUST  BE  RE- 
SORTED TO. 

23  of  1897. — The  primary  rule  of  decision  is  custom  under  section  5  (a), 
Punjab  Laws  Act.  That  section,  however,  does  not  require  it  to  be  pre- 
sumed that  a  custom  governs  the  parties  to  the  exclusion  of  their  personal 
law,  but  merely  prescribes  that  it  shall  govern  them  in  certain  matters  in  the 
first  instance.  All  that  this  section  lays  down  then  Is,  nothing  more  than 
that  an  enquiry  should  first  be  directed  to  ascertain  whether  there  is  any  cus- 
tom applicable  to  the  parties  in  respect  of  these  matters,  and  if  one  Is  estab- 
lished that  it  shall  furnish  the  rule  of  decision  to  the  supersession  of  their  per- 
sonal law.  But  where  a  rule  of  custom  is  known  to  be  generally  and  widely 
prevalent,  or  where  it  has  been  found  to  govern  a  particular  tribe,  or  to  ob- 
tain in  a  particular  locality  in  a  series  of  judicial  decisions,  or  where  the  ontis 
of  proof  has  been  laid  down  by  a  Full  Bench,  it  may  be  right  to  start  with  an 
initial  presumption  in  favour  of  Its  existence. 

54  of  1903. — As  the  Punjab  Laws  Act  gives  equal  protection  to  those 
governed  by  their  personal  law  as  to  those  governed  by  custom,  there  can 
ibe  no  legal  presumption  in  any  case  that  itJ  is  to  be  governed  by  custom  rather 
than  the  personal  law  of  the  parties. 

no  of  1906,  F.  B. — Among  parties,  ostensibly  governed  by  customary 
law,  it  is  permissible  to  fall  back  as  a  last  resort  on  their  personal  law  for  the 
decision  of  the  point  in  issue,  where  no  definite  rule  of  the  former  law  applica- 
able  to  the  case  before  a  Court  can  be  found. 

17  of  1914. — Persons  governed  by  the  custom  of  agriculturists  can  fall 
back  on  their  personal  law  where  no  custom  Is  in  existence  on  a  particular 
question. 

Cf.  also  39  of  1884;  149  of  1888;  198  of  1889;  21  of  1890;  62  of  1892; 
127  of  1893;  60  of  1895;  194  of  1898;  47  of  1900;  41  of  1901  ;  54  of  1903, 
and  13  of  1919,  but  see 

20  of  1919. — As  Jats  are  presumably  governed  by  custom  in  matters  of 
succession  failure  to  establish  a  custom  pleaded  by  them  does  not  mean  that 
T\Q  custom  exists  and  that  Muhamrnadan  Law  should  be  applied. 
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II.- WHAT  IS  "  CUSTOM  "  ? 


1.    GENERAL  CHARACTERISTICS  OF  CUSTOM  IN  INDIA. 

Custom  in  England  must  be  a  usage  which  is  ancient,  certain  and  in- 
rariable.  That  definition  is  not  one  which  can  be  appHed,  without  modifica- 
tton,  to  custom  in  the  Punjab. 

Certainty  of  custom  must  exist  in  the  Punjab  as  in  England;  antiquity 
need  not  necessarily  exist,  and  variability  of  custom  is  well  recognized  in  the 
Punjab.  .... 

The  difference  between  custom  in  England  and  custom  in  the  Punjab  lies 
partly  in  the  sanction  on  which  the  custom  rests,  partly  in  the  finality  of  the 
result  that  the  decision  as  to  the  existence  of  a  custom  has.  Custom  in  the 
Punjab  is  a  tribal  or  caste  usage,  variable  according  to  geographical  and 
local  conditions.  The  sanction  on  which  it  is  based  is  the  consciousness 
of  the  tribe  or  caste  in  the  locality  for  the  time  being ;  it  is  in  no  sense  a  con- 
sciousness of  the  whole  community  settling  what  is  the  custom  relative  to  a 
particular  circumstance. 

It  affects  only  the  persons  immediately  concerned  and  cannot  be  imposed 
on  others  not  similarly  situated  or  on  others  in  that  locality  who  are  of  a 
different  origin.  A  custom,  e.  f^.  (if  an  Arain  of  Ludhiana  is  not  necessarily 
a  custom  applicable  to  a  Jat  of  Ludhiana  or  an  Arain  of  Jullundur. 

In  other  words  custom  in  the  Punjab  is  the  will  of  a  particular  section 
applicable  to  the  special  circumstances  at  a  particular  period  of  its  develop- 
ment, and  it  derives  its  sanction  from  that  will.  But  just  as  the  discretion 
of  a  court  cannot  be  applied  abitrarily  so  too  the  will  of  the  section  can- 
not be  applied  arbitrarily.  It  must  be  based  on  principles  of  right,  recog- 
nizable as  such,  and  variations  in  the  will  sanctioning  custom  must  be  varia- 
tions based  on  historical  development. 

In  England,  where  there  are  no  tribes  or  castes,  custom  derives  its 
sanction,  not  from  the  variable  will  of  a  section,  but  from  the  conscious  fixed 
will  of  the  whole  community.  Local  custom  exists  also  In  England,  but  its 
sanction  is  the  same,  and  it  is  imposed  on  the  whole  community,  and  on  all 
to  whom  it  can  apply  who  may  come  within  the  locality  where  it  is  in  force. 

The  principle  of  all  law  in  England  appears  to  be  that  that  is  law  which 
the  community  as  a  whole  has  recognized,  whether  by  declaration  or  accept- 
ed practice,  as  applicable  to  itself.  The  rules  so  applicable  form  the  basis 
of  the  Common  Law,  and  the  sole  function  of  a  court  in  England  Is  to  ascer- 
tain, what,  as  a  matter  of  fact,  the  whole  community  has,  on  a  particular 
subject,  recognized  as  the  rule  applicable  thereto ;  when  it  has  so  ascertained, 
the  facts  ascertained  become  recognised  as  a  judicial  determination 
of  the  common  law  on  the  subject ;  and  that  Common  Law,  except  by  means 
of  equitable  fictions,  cannot  be  altered  by  any  means  other  than  legislation. 
Custom  In  England,  therefore,  until  abrogated  by  statute  must  be  certain, 
invariable  and  ancient,  as  those  are  the  bases  on  which  the  whole  of  the  com- 
mon law — the  conscious  principles  of  the  whole  community — rests. 

Custom  in  India,  on  the  other  hand,  has  in  itself  a  legislative  power 
and  like  all  legislation  is  variable:^ 
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In  the  absence,  before  British  times,  of  any  legislature  the  tribe  or  caste 
was  its  own  legislature,  and  as  its  progress  developed  or  circumstances 
required  change,  the  members  of  the  tribe  or  caste  recognized,  as  proper, 
changes  in  practice  suited  to  the  particular  recjuirements.  The  tribe  did  not, 
of  course,  legislate  in  the  sense  in  which  we  generally  use  the  word,  but  when 
a  particular  case  arose  to  which  there  was  either  no  practice  applicable,  or 
where  the  existing  practice  applicable  would  offend  either  the  economic  or 
moral  consciousness  of  the  tribe,  the  tribe,  either  through  its  puuchayat  or 
by  silent  acquiescence,  would  accept  a  new  practice  applicable  to  the  parti- 
cular case,  and  this  in  time  would  form  a  precedent  gradually  widening  into 
a  new  custom  on  that  subject. 

It  is  thus  clear  that  custom  in  the  Punjab  need  not  necessarily  be  ancient 
or  invariable. 

The  British  Gdvernment  has  been  always  tender  in  regard  to  the  customs 
of  the  people  of  India,  and  the  functions  of  the  Court,  in  regard  to  custom, 
are  not  as  in  England  to  determine  what  is  the  ancient  and  invariable  practice 
of  the  v/hole  community  on  a  particular  point,  but  what  is  the  present  practice 
recognized  by  the  tribe  or  caste  on  that  subject. 

The  position  is  well  defined  in  IV  Bom.  545. 

IV  Bom.  545. — Although  the  courts  in  India  are  bound  by  charter  to 
recognize  the  usages  of  the  gentus,  they  are  not  limited  to  the  sole  sense  of 
the  word  "usage,"  which  shuts  out  all  amelioration.  The  practices  of  an 
abandoned  class  are.  no  doubt,  a  usage  in  the  sense  of  a  tolerably  uniform 
series  of  acts,  but  they  do  not,  therefore,  spring  from  a  consciousness  of  com- 
pulsion, but  rather  from  a  mere  habit,  imitation  and  ignorance. 

Such  usage  is  not  a  law,  for  over  it  presides  the  higher  usage  of  the  com- 
munity at  large  from  whose  approval  it  must  have  derived  any  conceivable 
original  validity,  and  in  opposition  to  which  it  cannot  subsist ;  and  as  the  com- 
munity comes  to  recognize  certain  principles  as  essential  to  the  common  wel- 
fare, it  will  no  longer  lend  its  sanction  to  sectional  practices  inconsistent  with 
the  principles  thus  recognized. 

A  practice,  founded  on  error  and  misconception,  does  not  by  repetition 
become  a  customary  law. 

A  custom  in  order,  not  to  constitute  it  such,  but  to  give  It  coercive  effect 
in  particular  instances  needs  the  sanction  of  the  sovereign  power,  waiting  on 
the  judgment  of  a  Court.  It  Is  the  function  of  a  Judge,  as  a  witness  and  an 
expositor,  to  give  a  clear  definition  of  the  custom,  usage  or  rule  as  to  which 
the  opinion  of  the  community  has  arrived  at  the  requisite  degree  of  maturity. 
It  is  the  function  of  the  State  to  enforce  It,  when  it  is  ascertained  and  pro- 
nounced on  by  the  Courts  of  law. 

Judicial  decisions  by  which  customs  in  India  have  been  recognized  are 
not  to  be  regarded  as  precisely  in  the  same  way  as  judicial  decsions  with  re^ 
ference  to  customs  in  England.  In  England  what  the  Courts  have  definitely 
propounded  becomes,  by  that  very  process,  a  part  of  the  common  law,  i.e.  of 
the  law  deriving  its  force  from  tlie  custom  of  the  realm,  or  of  the  whole  com- 
munity. But  in  India,  it  is  usage,  as  such,  to  which  the  Courts  are  command- 
ed to  give  effect.    A  custom,  however,  may  be  adopted  and  abandoned,  and 
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its  recognition  at  a  particular  stage  by  the  Courts  as  a  usage  cannot  prevent 
this  action  of  the  class  or  community.  If  the  usage  is  variable  at  the  will 
of  the  colmmunity  it  must  be  enforced  in  its  slowly  changing  phases,  or  else  the 
behest  of  the  sovereign  will  be  eventually  defeated. 

As  the  mind  of  the  community  becomes  enlightened,  its  legal  convictions 
will  change,  and  this  will  constitute  a  change  in  its  common  law,  as  that  law 
must  from  time  to  time  be  recognized  and  recorded  in  the  Courts. 

See  also  :— 

54  of  1893. — There  is  no  doubt  a  general  tendency  of  the  stronger  to 
override  the  weak.  Such  instances  may  be  followed  so  generally  as  to  estab- 
lish a  custom  though  its  origin  was  usurpation  ;  in  such  cases  the  Court  must 
be  careful  and  refuse  to  uphold  rights  which  have  ceased  to  exist  unless  a 
custom  is  most  clearly  established. 

46  of  1897. — The  Courts  in  dealing  with  custom  cannot  recognize  a  pro- 
gressing change  of  custom  ;  the  old  custom  must  prevail  until  it  has  been 
superseded  by  the  new  custom,  and  their  action  in  this  way  has  at  times  the 
unfortunate  effect  of  crystallizing  the  existing  custom,  whatever  it  may  be. 

97  of  1902. — A  custom  requires  a  certain  length  of  time  to  become  general, 
and  in.  order  to  make  it  clear  that  its  binding  force  is  accepted  by  the  com- 
munity ;  for  it  rests  entirely  on  the  censensus  of  opinion,  among  members  of 
the  community,  to  subject  themselves  to  it. 

71  of  1904. — Custom  is  said  to  be  in  a  fluid  condition  in  the  Punjab,  cap- 
able of  adapting  itself  to  the  varying  conditions,  views  and  opinions  of  the 
community  among  which  it  prevails,  but  no  custom  can  be  recognized,  as  of 
binding  authority  unless  it  is  generally,  if  not  universally  recognized,  and  this 
is  especially  true,  where  an  old  established  custom  is  alleged  to  be  superseded 
by  a  new  one. 

34  of  1907. — There  is  in  this  province  no  rule  of  law,  which  prescribes 
any  period  during  which  a  custom,  in  order  to  be  valid  and  enforceable,  must 
have  been  observed.  It  is  sufficient  to  show  that  the  custom  actually  pre- 
vails, and  is  generally  observed  in  the  tribe  to  which  the  parties  belong,  and 
there  is  no  necessity  to  go  further  and  to  attempt  to  prove  the  impossible,  vi^., 
that  it  has  been  observed  in  the  tribe  from  a  period  to  which  the  memory  of 
man  runneth  not  to  the  contrary. 

34  of  1909. — Usurpation  successfully  carried  out  for  a  long  time  may 
possibly  eventually  establish  a  custom,  but  it  is  necessary  in  such  a  case  to 
show  not  merely  that  such  persons  desire  such  and  such  to  be  a  custom  to 
the  detriment  of  the  rights  of  others,  but  that  such  and  such  have  really  be- 
come a  binding  custom  and  followed. 

Cf.  also  XII  Bom.  H.  C.  R.  316  and  XVI  All.  221. 

2.    THE  NATURE  OF  FAMILY  OR  SPECIAL  CUSTOMS. 

A  family  or  special  custom,  must,  however,  be  proved  to  be  ancient, 
invariable  and  certain,  for  the  reason  that  it  is,  when  opposed  to  the  tribe  or 
caste  custom,  in  derogation  of  the  consciousness  of  such  tribe  or  caste. 
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23  of  1897. — A  family  custom  to  be  capable  of  enforcement  hxist  be 
shown  to  be  ancient  and  invariable,  so  long  and  invariably  acted  on  in 
principle  as  to  show  that  it  has,  by  common  consent,  been  submitted  to  as 
the  established  governing  rule  of  the  family,  and  the  course  of  practice,  upon 
which  the  custom  rests,  must  not  be  left  in  doubt,  but  proved  with  certainty. 

85  of  1901. — A  special  custom  set  up  should  be  proved  to  be  ancient  and 
invariable  by  clear  and  unambiguous  evidence. 

14  Moo.  I.  A.  570. — It  is  only  by  means  of  such  evidence  that  the  Courts 
can  be  assured  of  their  existence,  and  that  they  possess  the  conditions  of 
antiquity  and  certainty  on  which  alone  their  legal  title  to  recognition  depends. 

I  Cal.  186  P.  C. — It  is  of  the  essence  of  family  usages  that  they  should  be 
certain,  invariable  and  continuous. 

XXIV'  All.  273  P.  C. — The  result  is  that  in  support  of  the  alleged  custom 
four  instances  can  be  adduced,  and  those  of  a  comparatively  modern  date  and 
that  there  is  no  other  evidence.  It  is  obvious  that  a  family  custom,  in  dero- 
gation of  the  ordinary  law,  cannot  be  supported  on  so  slender  a  foundation. 

XXVIII  C.  L.  J.  306. — Special  customs  must  be  ancient  and  invariable 
and  established  by  clear  and  unambiguous  evidence. 

See  also.— X  Bom.  H.  C.  R.  241 ;  26  Moo.  I.  A.  27 ;  I  All.  440;  II  All. 
49;  XIV  Mad.  420. 

9.    NON-ENFORCEABLE  CUSTOMS. 

Though  it  is  the  duty  of  the  Courts  to  interpret  and  give  effect  to  customs, 
it  is  not  every  usage  which  must  be  given  effect  to.  If  the  custom  has  been 
declared  to  be  void  by  competent  authority  before  the  passing  of  the  Punjab 
Laws  Act ;  if  it  is  in  contravention  of  any  existing  law ;  or  if  it  be  contrary  to 
justice,  equity  or  good  conscience,  then  such  custom  shall  not  be  given  effect 
to. 

For  such  customs  see  inter  alia — 

64  of  1880,  29  of  1883,  78  of  1884,  89  of  1884,  84  of  1889,  49  of  1890, 

72  of  1892,   106  of  1892,  2  of  1896,  49  of  1897,   52  of  1899,  74  of  1900,  41  of 

1906,  I  Mad.  168,  IV  Bom.  545,  XIV  Bom.  90. 

4.    BASIS  OF  AGRICULTURAl.  CUSTOM. 

In  regard  to  agricultural  custom  in  the  Punjab  its  basis  is  mainly  econo- 
mic. 

The  Chief  Court  has  held  that  agricultural  custom  in  regard  to  succes- 
sion, etc.,  owes  its  origin  to  the  economic  organization  of  the  tribe  on  an 
iignatic  basis,  and  restrictions  on  alienation,  etc.,  are  due  to  this  agnatic 
ciTganization. 

12  of  1892,  F.  B. — The  whole  principle  underlying  the  enjoyment  of  and 
iiUccession  to  land  in  villages,  held  by  a  body  of  proprietors  belonging  to  one 
tribe,  of  descended  from  a  common  ancestor  is  that  the  land  does  tiot  belong 
absolutely  to  the  individual  holder  for  the  time  being — it  belongs  to  the  family 
or  community.  Where  this  is  the  case,  it  is  only  natural  to  presume  that, 
ms  the  power  of  the  holder,  for  the  time  being,  to  alienate  the  land  duriag  his 
life  is  restricted,  so  also  will  be  his  power  of  altering  the  rule  of  succession. 
It  is  indeed  this  power  of  altering  the  succession  which  is  restri«<ted ;  for  the 


power  of  a  proprietor  to  alienate  his  undoubted  right,  i.e.  the  right  to  enjoy 
iJhe  profits  of  the  land  for  his  life,  would  hardly  be  disputed.  We  find  that  in 
iiome  tribes  custom,  at  any  rate  as  declared  in  the  Riwaj-i-am,  allows  no 
alteration  oif  the  strict  rule  of  succession  at  all ;  it  will  not  allow  even  the 
iidoption  of,  or  gifts  to  a  yakjadi.  Other  tribes  allow  such  adoptions  or  gifts, 
hut  no  others.  Other  tribes  go  further  and  allow  gifts  to,  or  adoptions  of 
certain   males,    closely   connected   with   them   in   the  female  line  such  as 

daughters'  sons,  or  husbands,  or  even  sisters'  sons.-.  Where  this  is  done, 

it  is  done  from  a  tender  feeling  to  benefit  the  direct  descendant  of  the  old 
and  not  in  order  to  benefit  the  family  into  which  a  daughter  of  the 
tribe  happens  to  have  married.  When  the  tribe  or  village  community  thus 
breaks  its  rule  of  rigid  exclusion,  it  certainly  never  contemplates  the  admission 
into  its  body  of  a  stream  of  unknown  strangers. 

See  also  107  of  1887,  F.  B.  and  other  rulings. 

5.    NATURE  OF  PUNJAB  CUSTOMARY  LAW. 

The  customary  law  of  the  Punjab  is  not  one  of  general  application  to  all 
tribes  ;  it  is  in  no  sense  local,  there  is  no  general  body  of  customary  law,  it  is 
mainly  tribal,  the  custom  of  the  tribe  being  modified  by  locality,  and  locality 
often  causing  the  customs  of  the  different  tribes  therein  to  approximate,  and 
there  are  certain  matters  on  which  a  number  of  tribes  in  different  localities 
agree  as  to  its  applicability. 

(a).    There  is  no  general  customary  law. 

50  of  1893. — There  is  strictly  speaking  no  such  thing  as  a  custom  or  a 
general  custom  of  the  Punjab  in  the  same  sense  as  there  is  a  common  law  of 
England — a  general  custom  applicable  to  all  persons  throughout  the  province, 
subject,  like  the  English  common  law,  to  modification  in  its  application  by  a 
special  custom  of  a  class  or  by  a  local  custom. 

There  are,  in  the  rural  portions  of  the  province,  numerous  groups  of 
persons  connected  with  the  land,  who  follow  in  most  matters  customary  rules, 
which  are  not  identical  with  the  rules  of  the  Hindu  or  Mohammadan  law.  A 
considerable  mass  of  information  as  to  the  customary  rules  observed  by 
numerous  groups  in  different  parts  of  the  province  has  been  and  is  being 
accumulated  by  the  labours  of  Settlement  Officers,  and  in  the  records  of  the 
Civil  Courts.  There  are  in  existence  numerous  bodies,  so  to  speak,  of  cus- 
tomary law  of  different  landholding  societies  of  communities  in  the  Punjab, 
which  can  be  compared  and  which  exhibit  a  remarkable  degree  of  similarity 
in  many  particulars,  and  it  is  possible  after  such  comparison  to  propound,  on 
some  points,  a  rule  which  can  be  stated  in  an  abstract  form,  irrespective  of  any 
particular  group  or  locality,  and  to  affirm  that  it  is  generally  recognized  by 
custom  in  the  Punjab,  so  far  as  it  has  been  ascertained. 

115  of  1907. — So  far  as  we  know  there  is  no  such  thing  nor  indeed  could 
there  be  any  such  thing  as  a  body  of  general  customary  law. 

(&).    Custom  is  not  local,  but  tribal. 

110  of  1884. — We  may  observe  that  the  Punjab,  as  we  understand  it,  is 
an  artificial  limit,  and  it  is  not  to  be  expected  that  customs  will  exactly  follow 
geographical,  still  less  political  or  administrative  limits. 

2  dlf  1905. — There  is  no  general  custom  for  a  village.  Different  tribes 
living  in  the^same  village  may  observe  different  customs.  Custom  in  the 
Punjab  is  tribal  or  family  custom,  and  not  local  custom.    Custom  being  tribal 


9 


or  family,  it  cannot  be  held  that  parties  follow  one  rule  in  one  village  and 
another  in  another. 

(c).    Custom  not  a  derivative  of  Hindu  Law. 

Customary  law  is  not  a  derivative  of  Hindu  Law,  but  is  older  than  Hindu 
Law,  in  origin. 

39  of  1884. — There  is  no  longer  any  question  of  the  erroneousness  of  the 
notion  that  Hindu  Law  generally  prevails  among  Hindus,  and  that  it  is  only 

certain  agricultural  tribes  that  have  modified  it  locally  The  custom,  where 

it  follows  certain  general  lines,  such  as  the  right  of  representation,  the  limited 
tenure  of  the  widow,  the  non-alienability  of  ancestral  lands,  the  custom  of 
adoption,  etc.,  etc., — such  custom  is  the  general  rule,  unless  It  can  be  shown 
that  the  parties  are  high-caste  Brahmans,  who  are  bound  by  their  profession 
to  admit  the  law  of  the  text-books,  or  are  residents  of  such  towns  or  parts  of 
the  country,  as  may  be  proved  historically,  geographically  or  otherwise  to  be 
subject  to  Hindu  Law,  such  as  has  now  overspread  India  beyond  the  Jumna. 
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III.-EXTENT  OF  CUSTOM. 


1.  GENERAL— 


Generally  speaking-  most  agricultural  tribes  follow  custom,  which  varies 
according  to  tribe  and  locality  ;  other  tribes  or  castes,  sometimes  in  regard  to 
land,  follow  customs  akin  to  agricultural  custom,  or  follow  their  own  special 
customs. 

It  should  be  noted  that  agricultural  tribes  like  Jats,  Rajputs,  etc.,  almost 
invariably  follow  custom,  and  only  those  cases  are  noted,  where  the  conten- 
tion has  been  that  they  do  not  follow  custom. 

In  regard  to  certain  Mohammadan  tribes,  even  though  engaged  in  agri- 
cultural pursuits,  there  is  a  tendency  to  adopt  some  rules  of  Mohammadan 
Law,  particularly  where  the  tribe  has  a  quasi-sacred  origin  like  Syads  and 
Koreshls  or  where  they  reside  in  a  largely  Mohammadan  tract. 

In  regard  to  Hindu  tribes,  where  they  are  agriculturists,  they  generally 
follow  custom — the  castes  that  do  not  are  usually  those  mainly  engaged  in 
business  or  in  priestly  functions. 

There  is  a  third  class  of  tribes  or  castes  of  artizan  origin  like  Tarkhans. 
They,  unless  they  are  shown  to  have  adopted  agricultural  custom,  follow 
personal  law. 

2.    THE  FOLLOWING  TRIBES  OR  CASTES  HAVE  BEEN  HELD  TO 
FOLLOW  CUSTOM  OR  LAW  IN  DISPUTED  CASES:— 

TRIBES  OR  CASTES  FOLLOWING  CUSTOM 

OR  LAW. 

A.— HINDUS. 

FOLLOW  LAW.  FOLLOW  CUSTOM. 

ARORAS— 

C.  A.  1422  of  1887  Multan  City,  in  ali-j-ia-    25  of  1873  Multan,  own  custom,  in  succes- 

tion  and  succession.  sii.n. 

67  of  1888  Probably  all  non-agricultuii  ;ls  144  of  1882    Multan  City;    parties  agreed 

in  -.ui- >-<  s ,i>,...  they  were  bound  by    custom  in  aliena- 
tion .Hid  snccrssion. 

P.    L.    R.    21    of  1901    Ferozepore    City,  85  of1884  Multani  Aroras  residing  in  Amrit- 

nioni  ydendiTS   who  had   bought  agri-  sar ;  jjarties  agreed  they  were  bound  by 

cultural  land.  Midtan  custom  in  succession. 
C.  A.  769  of  1903  Traders. 

93  (if  1905  Mauza  Kuri,  Rawalpindi,  traders  148  of  1890    Dera  Ismail  Khan  and  Bhakkar ; 

in  .dicnation.  o2tni  custom  in  succession. 

99  of  1907    Amritsar  City,  in  succession.  62  of  1902  Non-agricultural  shop-keepers 

of  Kasur  ;  own  custom  in  succession. 

115  of  1907  Mauza  Bhin,    Tahsil  Chakwal, 

Jhelum,     in     alienation.    Malik     kabza  5  of    1913    Mauza    Pasianwala,    Sialkot,  in 
owing    no    share    in    shamilat,    non-  succession  to  agricultural  land. 
cultivatt)rs,     owned  land  for    2  genera- 
tions, living  in  a  Mohammadan  village  P.  L,  R.  108  of  1915  Dalchnas  of  Multan, 
where  Mohammadan  Law  observed    to  oivn  custom  in  succession. 
,a  lam-  i' stent. 

33  of  1915  Khattars  of    Multan  City,    non-  86  of  1915  Mauza  Vidor,  Dera  Ghazi  Khan, 

agriculturists  owing  land.  follow  custom  in  regard  to  profits  from 

86  of  1916  Mauza  Vidor,  Dera  Ghazi  Khan,  ancestral  property  being  considered  self- 

generally.  acquired,  residents  in  agricultural  village. 
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POLLOW  LAW. 


FOLLOW  CUSTOM. 


82  of  1915  Multan,  in  matters  of  -iliciid- 
tion. 

P.  W.  R.  168  of  1915  Multan,  in  aliena- 
tion. 

C.  A.  1724  of  1916  Mauza  Taunsa,  Dera 
Ghazi  Khan. 

2.  BAIRAGIS— 


3.  BAKALS— 


112  of  1891  Sadhs  of  Amritsar,  in  aliena- 
tion. 


153  of  1879  Raipur,  Ambala,  in  aliena- 
tion. 


4.    BAN  IAS— 

62  of  1880  Agarwals,  Delhi  City,  in  adop- 
tion. 

9  of  1884  I'eshawar,  in  succession. 

110  of  1884    Agarwals  of    Jagadliri,  in 

buttessicin. 
67  of  1888  Probably  all  non-agriculturists, 

in  succession. 
103    of  1891     Basals    of    Jullundur,  in 

succession. 
97  of  1898  Jagraon  Town,  in  adoption. 


31     of  1874    Jagadhri,  own  custcsS 
succession. 

39  of  1884  Agarwals  of  Gurgaon,  non- 
agriculturists  holding  land  in  village 
for  IOC  years.  No  presumption  of  high- 
caste  Hindu,  not  residing  in  city,  follow- 
ing law  in  succession. 

55  of  1895  Agarwals  of  Bhiwani,  do  not 
follow  strict  Hindu  Law  in  alienation. 

68  of  1909  Agarwals  of  Ludhiana  City, 
own  custom  in  adoption  and  succes- 
sion. 

102  of  1913  P.  C.  Agarwals  of  Zira,  own 
custom  in  adoption,  but  case  not  to  be 
considered  a  precedent. 

45  of  1916  Tahsil  Muktsar.  Ferozepore. 
adoption,  holders  of  land. 


6.  BAWARIAS— 


36  of1906  Tahsil  Muktsar,  in  alienation. 
Nomadic  tribe  formerly  held  500  bighas 
but  little  now,  village  heterogeneous. 


6.  BHABRAS— 


15  of  1902  Jains  of  Rawalpindi  City,  in 
alienation.  A  small  compact  trading 
community  in  a  modern  town. 


T.  BHATIAS— 


79  of  1903  Bannu,  in  succession,  slightly 
modified  by  custom. 

79  of  1913  Kangarh,  Muzaffaragarh,  in 
succession.  Owners  of  land,  shop- 
keepers and  strict  Hindus. 

II.  BRAHMINS— 

38  of  1870  Jullundur,  in  succession. 

73  of  1g7d    Barakars  of  Nur  Mahal,  In 

succession. 
C.  A.  1381  of  1384  Acharajs  of  Batala,  in 

succession. 

113  of  1886  Mauza  Pasrur,  Sialkote,  in 

succession. 
67  of  1888  I^robably  all  non-agriculturists, 

in  succession. 


6  of  1872    Mauza  Mudo,    Tahsil  lMog£t, 

Ffio/epiiic,  in  succession. 
51  of  1873  Daska,  Sialkote,  o^vn  custoni 

ill  succession. 
C.  A.  1227  of  1874  I'ehowa,  Ambala,  in 

a'loiiliiin. 

44  of  1879  Dakots  of  Rupar,  Ambal.'i,  in 
succnssiun. 

123  of  1879  .Agriculturists  of  Mauza  Dharm 
Kot,  Tahsil  Zira,  in  succession. 
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jPOLLOW  LAW. 
BKAHmHS— continued. 

108  of  1888  Atbans  of  Amritsar  City,  in 

succession. 
21  of  1890  Agriculturists  of  Amritsar,  in 

adoption. 
47  of  1890  Gujrat,  in  succession. 
17  of  1891  Pehwa,  Ambala,  in  succession 

to  birt. 

75  of  1894  Acharajs  of  Batala,  in  succes- 
sion. 

141  of  1894  Panzatis  of  Amritsar  City,  in 
succession  to  birt. 

81  of  1895  Parohits  of  Moga,  in  alienation. 
Owning  no  share  in  the  shamilat. 
Enquiry  should  be  made  if  they  have 
adopted  agricultural  custom,  or  if  they 
are  Parohits  incidcntly  holding  land; 
did  they  get  the  land  by  gift;  what  is 
their  past  history,  and  have  they  any 
share  in  the  shamilat? 

P.  L.  R.  70  of  1901  Non-agriculturists  of 
Rawalpindi,  in  alienation. 

79  of  1901  Acharjyas  of  Goler,  Kangra, 
not  bound  by  agricultural  custom 
follow  law  except  that  they  have  own 
custom  in  adoption.  Landowners, 
having  birt,  also  small  traders. 

103  of  1902  Mauza  Manhala,  Lahore,  in 
alienation.  Owners  of  200  bighas, 
no  share  in  shamilat,  live  largely  on 
Jijmans,  not  settled  with  founders, 
initial  presumption  against  custom. 

SO  of  1903  Tawaris  of  Amritsar  City,  in 
succession. 

C.  A.  915  of  1904  Mauza  Gopalpur,  Amrit- 
sar, in  succession. 

C.  A.  1101  of  1904  Pujaris  of  shrine  at 
Tarn  Taran  owing  2  bighas  only  and 
living  on  votive  offerings,  in  adoption. 

69  of  1908  Mauza  C.opalpur,  Amritsar,  in 
alienation.  A  compact  village  commu- 
nity, founded  by  and  named  after 
ancestor  200  years  ago ;  follow  other 
pursuits  also. 

125  of  1908  Mauza  Adiala,  Pindi,  in  aliena- 
tion and  succession.  Mainly  Parohits, 
land  cultivated  by  ghair  maurusis ; 
only  4  families,  village  heterogeneous. 

149  of  1908  Mauza  Sambaka,  Ambala,  in 
alienation   and  succession.  Non-agri- 
culturists owning  land  originally  gifted 
in    pun,    Parohits   and   small  traders. 

P.  L.  R.  95  of  1908  Sarsuts  of  Mauza 
Gopalpura,   Amritsar,     in  succession. 
Cultivators      for      generations,'  but 
following  other  pursuits. 

P.  L.  R.  118  of  1908  Jhclum  Town,  in 
adoption. 

1  of  1910  Mauza  ManUiala,  Tahsil 
Gujar  Khan,  in  succession.  Owners  of 
50  acres,  held  for  a  few  generations, 
cultivating  through  old  owners ;  not  a 
compact  village  community,  follow 
other  pusuits ;  initial  presumption 
against  custom. 


FOLLOW  CUSTOM. 

149  of  1883  Amritsar  City,  in  adoption. 

23  of  1884  Agriculturists  of  tahsil  Basaon, 
Gujranwala,  in  succession. 

42  of  1886  Agriculturists  of  Mauza  Pum- 
bhera,  Hoshiarpur,  in  adoption. 

C.  A.  289  of  1891  Agriculturists  of  Ho- 
shiarpur, in  alienation. 

12  of  1892  F.  B.  Agricultural  Kalias  of 
jullundur,  in  adoption. 

24  of  1892  Mauza  Bhupka,  Jagadhri,  in 
alienation.  Agriculturists  and  founders 
of  the  village. 

90  of  1892  Agriculturists  of  Hoshiarpur 
in  alienation. 

116  of  1893  Non-agriculturists  of  Mauza 
Kadirabad,  Tahsil  Phalian,  Gujrat,  in 
succession. 

32  of  1895  F.  B,  Agricultural  Mehtas  of 
Mauza  Thanawal,  Gurdaspur,  in  aliena- 
tion and  succession,  village  originally 
founded  by  Mehtas,  then  abandoned  by 
them.  Descendant  of  original  founders 
returned  and  resettled  with  aid  of  Jats. 
Village  had  2  tarafs  :  Taraf  Jatan,  and 
Taraf  Brahminan.  Riwaj-i-am  restric- 
ted alienation ;  village  not  held  on 
ancestral  shares. 

43  of  1899  Agricultural  Trikhas  of  Jhang, 
in  succession. 

74  of  1899  Sarsut  agriculturists  of  Tarn 
Taran,  in  succession. 
C.  A.  92  of  1901      /  Mauza  Thalian,  Rawa 
J  pindi,    in  alienation, 
j  Almost  purely  agricul- 
C.  A.  1098  of  1906  I  turists. 

12  of  1904  Mauza  Nurangabad,  Tahsil 

Kharian,  (iujrat,  in  alienation. 
86  of  1904    Chiragh,    Delhi.    Priests  of 

Kalkaji,  own  custom  in  adoption. 
C.  A.  391  of  1904    Tahsil  Sampla,  in 

succession. 
26  of  1905  Dats  of  Gurdaspur»  in  aliena- 
tion. 

83  of  1905  Non-agriculturists  of  Karnal 
City,  own  custom  in  succession. 

58  of  1906  Sikhs  of  Mauza  Chaowala 
Jagadhri,  in  alienation.  Had  abandon- 
ed janeo ;  no  religious  functions, 
entirely  dependant  on  agriculture  for 
generations,  owning  half  village,  and 
jagirdars.  "It  cannot  be  denied  that 
there  are  many  Brahmins  in  the 
Ambala  District  who  are  governed  by 
Customary  Law." 

94  of  1907  Agriculturists  of  Mauza 
Dialpur,  Kasur,  in  adoption.  Full 
owners  with  share  in  shamilat,  agreed 
to  ]Vajib-ul-arz,  settled  with  the 
founders,  who  gave  them  100  bighas  in 
sonl;alp,  cultivated  for  8  generations; 
closely  associated  with  Jat  owners; 
owning  sho|i  and  having  birt. 

P.  W.  R.  24  of  1907  Agriculturists  of 
Tahsil  Sampla,  Rohtak,  in  alienation 
and  succession. 
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trOLLOW  LAW. 

BRAH  M  IHS—contiuned. 

P.  W.  R.  123  of  1911  Julluiulur  City, 
in  alienation.  Landowners  having 
birt. 

P.  L.  R.  105  of  1911  Ludhiana  District, 
in  alienation. 

"As  a  general  rule  it  may  be  assumed  that 
Brahmins  do  not  observe  customary 
law,  but  an  exception  to  this  rule 
is  to  be  found  only  in  those  cases, 
where  the  parties  are  shown  to 
have  more  or  less  assimilated  them- 
selves to  their  peasant  neighbours. 
A  fair  test  of  this  is  whether  they 
have  given  up  their  priestly  functions 
and  directed  their  attentions  mainly 
to  agriculture." 

In  particular  case  went  in  for  service, 
wore  janeo,  did  not  cultivate ;  were 
lambardars ;  land  given  them  as  Paro- 
hits  and  still  practised  priestly  func- 
tions. 

P.  L.  R.  240  of  1911  Gurdaspur,  in 
succession. 

P.  L.  R.  128  of  1912  Mauza  Chirah, 
Rawalpindi.  Actual  cultivators  and 
not  exercising  priestly  functions ; 
living  in  a  Ghakkar  village,  occupancy 
tenants  having  lo  or  ii  houses,  holding 
land  for  2  or  3  generations,  some  in 
service. 

8  of  1013  Puchrats  of  Multan,  in 
succession. 

P.  L.  R.  191  of  1913  Mauza  Bahtwal, 
Hoshiarpur,  in  succession.  Owners 
of  land  for  several  generations,  and 
partly  dependent  on  produce ;  wear 
janeo  and  prohibit  remarriage,  village 
founded  by  ancestors  10  generations 
ago. 

47  of  1914  Nur  .Mahal,  Jullundur. 

77  of  1914  Mauza  Jadla,  Tahsil  Nawa- 
shahr,  Jullundur,  in  alienation  and 
succession. 

C.  A.  2792  of  1915  Mauza  Kungiana, 
Tahsil  Ludhiana,  in  alienation  and 
succession. 

65  of  1916  Mauza  Mirpur,  Tahsil  Garh- 
shankar,  Hoshiarpur,  a  compact 
community  of  agriculturists,  in  adop- 
tion, preserving  the  religious  inci- 
dents thereof. 

C.  A,  1176  of  1916,  Ambala  City. 

5  of  1917  Mau/a  Man,  Tahsil  Phillour, 
Jullundur,  in  alienation.  - 

I  Lah.  554  Tahsil  Kharar,  Ambala,  in 
inatters  of  succession. 


0.  CHIMAS— 


FOLLOW  CUSTOM. 

3  of  1908  Sarsuts  of  Gurdaspur  Town,' 
Sole  owners  by  purchase  for  9  gener- 
ations. Mahants,  some  in  service, 
zaildars  and  lambardars,  Sikhs,  aban- 
doned janeo.      In  succession. 

56  of  1909  Rawal,  Rawalpindi,  in  suc- 
cession. Village  mainly  Brahmins,  who 
supply  lambardars. 

87  of  1909  Agriculturists  of  Mauza 
Charori,  Tahsil  Nurpur,  Kangra,  in 
alienation  and  succession.  Agricul- 
turists for  6  generations. 

63  of  1910  Ajnala,  Ambala  in  aliena- 
tion. .\griculturists  for  generations 
who  have  given  up  priestly  functions, 
not  a  compact  village  community. 

34  of  1911  Mauza  Dharmsala,  Tahsil 
Una,  in  alienation.  A  compact  com- 
munity, founded  by  ancestors  g  genera- 
tions ago,  cultivators,  alienation  re- 
stricted in  Wajib-ul-arz.  55  alienations 
uncontested  in  28  years,  but  only  one 
of  these  was  to  a  non-Brahmin.  Colla- 
terals had  often  excluded  daughters. 

P.  W.  R.  36  of  1911  Agriculturists  of 
.Mau/a  Mus.ipur,  Jullundur,  in  aliena- 
tion. 

P.  L.  R.  73  (.f  1912  Agriculturists  of 
Kangra,  in  adoption. 

P.  L,  R.  210  of  1913  Gaurs  of  Mauza 
Kharkhauda,  Rohtak,  in  alienation. 
In  the  main  agricultural ;  some  lately 
taken  to  service.  Gazetted  agricul- 
turists, 2  lambardars,  settled  for 
generations  owning  Jth  village,  half 
of  which  was  khud-kasht. 

2  of  1914  Agricultural  Brahmins  of 
(iujar  Khan,  in  alienation  ;  provide 
lambardars. 

23  of  1914  Agricultural  Brahmins  of 
Mauza  Dheriala  Saigan,  Rawalpindi. 
.\  compact  village  community,  found- 
ed by  ancestors,  no  birt;  some 
in  service.  Two  tarafs,  one  of  Brah- 
mins, one  of  other  tribes.  Three-fourths 
population  Brahmins  owning  707 
^hamaons  out  of  1,268. 

"Compactness  in  one  of  the  most  import- 
ant tests  and  where  existing  raises  a 
strong  presumption  in  favour  of  cus- 
tom." 

24  of  1914  Agricultural  Brahmins  of 
Mau/a  Dangoh  Khurd,  Hoshiarpur,  in 
alienation.  Originally  founded  by 
Brahmins  of  another  got.  Present 
owners  bought  from  founders ;  sole 
owners,  owning  shaiuilat ;  compact 
village  community;  no  prior  aliena- 
tion. 

7  of  1916  Agricultural  Gaurs  of  Tashil 
Palwal,  Gurgaon,  in  succession. 

38  of  1909  Gils  of  Mauza  Bhama  Rtjan, 
Lahore,  in  alienation.  Jat  village, 
Chimas  having  Jat  got;  kaiiiins  hold- 
ing land  for  200  years ;  large  holding 
of  1600  kanah,  purely  agriculturisti 
for  generations. 
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FOLLOW  LAW. 
10.  DHUSARS. 


11.  GIRTHS— 

P.  W.  R.  10  of  1914  Kangra,  Hindu  Law. 
applied  in  alienation  and  succession, 
where  custom  silent. 

12.  GOSAINS— 

135  of  1884  Gharbaris  of  Tilok  Nath, 
Kangra,  in  succession. 

13.  JAINS— 

20  (if  1897  Saraogis  of  Karnal  District  in 
a(i()[)tion. 

15  of  1902  Rawalpindi  City,  in  alienation. 

Bhabras. 

74  of  1911  Bhabras  of  Kaithal,  in  adop- 
tion. 

Cf.  also  III  All.  55;  VII  All.  55;  VIII 
All.  319;  XVI  Bom.  347;  XXII  Bom. 
416;  XVI  Mad.  182.;  XXVII  Gal.  379. 
74  (if  1916  Saraogis  of  Mauza  Buria, 
Tahsil  Jagadhri,  in  succession. 

14.  JATS— 

(Note.— Jats  are  almost  universally  go- 
verned by  custom,  and  only  contested 
cases  are  given). 

13  of  1919  Kalrus  of  Mauza  Navvabpur, 
Tahsil  Multan,  in  succession. 

15.  JHIWARS— 

P.  L.  R.  158  of  1908  Mauza  Jagatpur. 
Amritsar,  in  alienation.  Holders  of 
but  not  cultivators  "f  land.  Case  of 
Kahar,  whose  original  home  was  un- 
known, who  bought  an  estate  and 
settled  sons  on  it,  who  however  did  not 
cultivate. 

16.  KALALS.— 

50  of  1879  Mauza  Jandiala,  Amritsar,  in 
adoption. 

87  of  1907  See  opposite. 

89  of  1916  Mauza  .Mawalpur,  Julluiidur, 
in  matters  of  alienation.  Common  an- 
cestor settled  in  village  with  founders, 
no  cultivator  in  family  since,  owning 
small  area,  and  dependent  entirely 
on  service. 


17.    KASHMIRI  PANDITS- 
IS.  KAYASTHS— 

P.  L.  R.  7  of  1901  Rohtak,  in  adoption. 


FOLLOW  CUSTOM. 

LVI  Ind.  Cases  822  Residents  in  Central 
Provinces,  migrated  from  Gurgaon,  in 
matters  of  adoption. 


95  of  1909  Delhi,  own  custom  in  adoption. 


58  of  1905  Sikh  Sidhus  of  Mauza  Atar, 
Amritsar;  migrants  in  A.  D.  1580, 
from  Jasalmir. 

P.  W.  R.  154  of  1912  Tahsil  Kaithal, 
Karnal,  in  alienation  and  succession. 

96  of  1905  Agriculturists  of  Hoshiarpur 
in  alienation,  cultivators  for  gener,a- 
tions. 


75  of  1887  Mauza  Fattehpur,  Tahsil  Kai- 
thal, Karnal,  in  alienation.  Compact 
Kalal  village. 

'Mauza    Kalalhatti,  in 
alienation.    A  com- 
pact village,  founded 
generations  ago,  liv- 
ing on  agriculture. 
67  of  1904  Residents  of  Ambala  City,  in 
alienation.    Owners  of  three-fourth  of 
whole  village ;  Patti  Kalalan  ;  lambar- 
dar ;    emigrants  from    village,  others 
engaged  in  other  pursuits. 
P.  L.  R.  127  of  1906  Mauza  .Mawalpur, 
Julluiidur,  in  ;dienation,  dissented  from 
in  89  of  1 91 6. 
87  of  1907  Mauza  Butari,  Ludhiana,  in 
adoption.    Ahluwalias  who  follow  own 
custom  approximating  to  Hindu  I-aw, 
and  not  agricultural  custom.    Only  4 
families,  owning  about  one-fourth  of  one 
patti  out  of  7.  Not  gazetted  ;  in  village 
for     4     generations,  non-cultivators, 
inter-marry  with  town  Kalals,  do  not 
recognize  Karctva. 
34  of  1907  Delhi,  own  custom  in  ad(.iption. 


C.  A.  371  of  1902 
C.  A.  997  of  1906, 
81  of  1912. 
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FOLLOW  LAW. 
19.  KHATIKS— 


20.  KHATRIS— 

24  of  1867  Ambala,  in  adoption. 

23  Of  1876  Kasba  Al-calgarh,  Lahore,  in 
adoption. 

17  of  1878  Hissar,  in  adoption. 
143  of  1882    Lafiore  City,  in  succession. 
64  of  1883  Kapurs  of  Amritsar,  in  adop- 
tioii. 

9  of  1884  Peshawar  City  (though  quoted 

as  a  case  of    Banias  is  really    one  of 

Khatris— see  67  of  1888). 
44  of  1884  Mauza  Tappala,  Tahsil  Sharak- 

pur,     in    succession    to  self-acquired 

property. 

107  of  1884  Oujrat  Town,  in  alienation. 
76  of  1885  Sarins  of  Lahore,  in  alienation. 
67  of  1888  Probably  all  non-agriculturists 

and  especially  those  of  Peshawar  City, 

in  succession. 
112  of  1888  Rawalpindi,  in  succession. 
147  of  1889  Agriculturists  of  Rawalpindi, 

in  adoption. 
198  of  1889  Agricultural  Awals  of  Chak 

Awal,  Amritsar,  in  alienation. 

24  of  1893  Khannas  of  Peshawar  City,  in 
succession. 

60  of  1895  Bhandaris  of  Batala,  in  succes- 
sion. 

Non-agriculturists  owning  land,  engage- 
ed  in  service,  trade  and  money-lending. 

73  of  1896  Dhals  of  Mayatpur,  Muzaffar- 
garh,  in  succession.  Non-agricultural, 
capitalist  landowners. 

94  of  1898  Bindras  of  Rawalpindi,  in 
adoption,  held  land  for  more  than  a 
generation,  but  area  small. 

C.  A.  585  of  1898  Lodhran,  Tahsil  Mul- 
tan,  in  alienation. 

87  of  1900  Lahoris  of  Batala,  in  succes- 
sion. 

100  of  1901  Non-agricultural  Gohis  of 
Aklaba,  Ludhiana,  in  succession. 

107  of  1901  Bhandaris  of  Mauza  Vairowal, 
Tarn  Taran,  in  alienation.  Landholders 
for  too  years;  presumption  is  all 
Khatris,  even  if  agriculturists,  follow 
law.  Otitis  prohandi  is  on  assertor  of 
custom.  Question  is,  do  they  form  a 
village  community? 

119  of  1901  Mahrotras  of  Multan  City,  in 
succession. 

P.  L.  R.  178  of  1905  Tahsil  Sharakpur, 
in  succession  to  all  property. 

12  of  1906  Mauza  Hasil,  Tahsil  Chakwal, 
in  alienation.  Not  gazetted,  200  years 
landowners,  but  not  tillers.  Money- 
lenders, prior  uncontested  alienations. 
If  tillers  might  follow  custom;  Onus 
prohandi  on  assertors  of  custom. 

106  of  1908  Mauza  Bhagtana  Talianwala, 
Tahsil  Batala,  in  alienation.  Land- 
holders, but  not  strict  agriculturists, 
presumption  as  in  12  of  1906. 

102  of  1007  Bunjahis  of  Rawalpindi  City, 
in  inheritance. 


FOLLOW  CUSTOM. 


P.  W.  R.  31  of  1914  Cr.  in  marriage. 

72  of  1878  I\akris  of  Tahsil  Moga,  in 
adoption. 

162  of  1883  Nur  Mahal,  Jullundur,  in 
adoption. 

44  of  1884  Agriculturists  of  Mauza  Tap- 
pala, Sharakpur,  in  succession  to  an- 
cestral property. 

101  of  1884  Agriculturists  of  Tahsil  Batala 
in  alienation. 

24  of  1891  .Agriculturists  of  Jhelum,  in 
alienation. 

93  of  1892  Agriculturists  of  Ahmadpur, 
Tahsil  Shorkot,  Jhang,  in  alienation. 

24  of  1900  Mauza  Kawari,  Tahsil  Pipli, 
.'\mbcila,  own  custom  diflering  from 
agricultural  custom  in  adoption. 
Non-cultivators,  owning  a  little  land, 
engaged  in  trade  and  service. 

3  of  1901  Dhawans  of  Ferozepore  City, 
own  custom  in  adoption. 

P.  W.  R.  77  of  1907  Tahsil  Batala 
"Where  a  Khatri  and-  his  ancestor 
have  been  purely  agriculturists  for 
generations  they  are  as  much  bound 
by  custom  as  any  other  agricultural 
tribe." 

P.  W.  R.  87  of  1911  Sikhs  of  Tahsil 
Ambala.  Village  founded  by  a  Jat 
Sikh,  who  deserted  it,  when  it  was 
given  in  jagir  to  Khatri  Sikhs,  who 
introduced  Jat  Sikhs  and  others.  As 
Khatris  had  occupied  the  land  since 
foundation,  the  presumption  was  they 
followed  custom ;  mere  fact  that  they 
lent  money  did  not  affect  the  case. 

P.  L.  R.  16  of  1911  Non-agriculturists  of 
Gujranwala,  own  custom  in  adoption. 

5  of  1915  Sobtis  of  Mauza  Alimgarh, 
Gujrat,  in  succession.  Original  foun- 
ders, owning  about  1/3  village,  mainly 
agriculturists,  lambardar. 

61  of  1918  Bhandaris  of  Mauza  Jalalabad, 
Amritsar,  in  matters  of  succession. 

71  of  1916  Kapurs,  tahsil  Hafizabad, 
Gujranwala.  Landowners  for  genera- 
tions in  several  villages,  head  of 
family  zaiKlar,  main  source  of  income 
land,  in  matters  of  succession. 


II  Lah.  69  Amritsar,  own  custom  allow- 
ing adoption  of  daughter's  son. 
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FOLLOW  LAW.  FOLLOW  CUSTOM. 


KHATRIS— concluded. 

34  of  1909  Satgharra,  Montgomery,  in 
succession.  Malik  zar  kharid  only,  not 
agriculturists,  wear  janeo,  Wajih-ul-arz 
in  favour  of  custom;  Satgharra 
formerly  a  walled  town. 

58  of  1909  Sahgals  of  JuUundur,  in 
alienation.  Owners  of  some  land ; 
non-cultivators ;  several  prior  un- 
contested alienations ;  presumption 
as  in  12  of  1906. 

88  of  1910  Bunjahis  of  Mauza  Nara, 
Tahsil  Kahuta  in  alienation  of  house 
property.  Only  one  family  of  Dhobis 
owing  no  land  in  a  Ghakkar  village, 
maurusis  of  small  area. 

43  of  1911  Initial  presumption  in  case  of 
all  Khatris  is  that  they  follow  law. 

38  of  1912  Saighals  of  Aminabad,  Gujran- 
wala,  in  succession  to  town  property. 
Non-agriculturists. 

P.  W.  R.  249  of  1912  Lahore,  in  adoption 
and  succession. 

64  of  1913  Mauza  Kauntrila,  Tahsil 
Gujar  I^han,  in  alienation. 

P.  L.  R.  338  of  1913  Rahon  and  Nur 
Mahal,  Jullundur,  in  succession.  Al- 
ways town  residents.  Mere  fact  of 
having  invested  money  in  land  is 
insufficient  to  show  they  have  adopted 
custom. 

16  of  1914  Traders  of  Khairabad,  Jullun- 
dur, in  alienation.  Landholders  for 
six  or  seven  generations,  non-culti- 
vators. Long  holding  of  land  creates 
no  presumption  in  favour  of  custom. 

60  of  1915  Sarins  of  Lahore,  in  succession. 

C.  A.  998  of  1917  Kapurs,  Jhelum  in 
matters  of  partition. 

105  of  1917.    Amritsar  City. 

69  of  1919.  Jhelum. 

ei.  KHATRIS  (BEDI,  80DHI  AND 
ANAND)— 

63  of  1880  Redis  of  Mahmudpur,  Pakpat- 
tan,  in  alienation. 

22  of  1891  Bed  is  of  Pathankote,  in  adop- 
tion. 

122  of  1893  Bedis  of  Garhshankar,  in 
alienation.  Non-agriculturists  holding 
land  in  a  hhayachara  village  and  own- 
ing no  share  in  the  shamilat.  "A  pre- 
sumption that  may  be  ■  applicable  to 
Jats  or  other  tribes,  who  have  long 
followed  agriculture,  is  not  necessarily 
applicable  to  Bedis  who  have  acquired 
land  in  villages."  Gurus,  old  land- 
holders. 

C.  A.  420  of  1903  Bedis  of  Tahsil  Una. 

33  of  1907  Bedis  of  Kalewal,  Tahsil 
Dasuya,  in  alienation.  Village,  origin- 
ally Gujar,  was  bought  by  plaintiff  in 
1874-5.  Test  to  apply  is,  "have  they 
adopted  agriculture  for  generations?" 

79  of  1909  Sodhis  of  Hardo  Jhanda, 
Batala,    in    alienation.  Agriculturists 


30  of  1894   Agriculturists  of  Mauza  Kalan 

Chakian,  Sialkote,  in  adoption. 

50  of  1895  Sodhis  of  Ramitgarh,  Tahsil 
Mukhtsar,  in  alienation. 

21  of  1896  Bedis  of  Hoshiarpur,  in  aliena- 
tion. Ancestors  founded  the  village 
generations  ago;  compact  body,  mainly 
engaged  in  agriculture,  some  in  trade 
and  professions. 

84  of  1898  F.  B.  Sodhis  of  Tahsil  Zira,  in 
alienation.  Landholders. 
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KHATRiS   (Bedi,  Sodhi   and  Anand)— 

concluded. 

owning  portions  of  a  village ;  not 
compact  village  community ;  not 
following  ordinary  avocations  of  So- 
dhis ;  not  original  founders,  27  prior 
uncontested  alienations.  Onus  pro- 
bandi  on  assertor  of  custom. 

28  of  1911  Sodiiis  of  Thatha  Khara,  Am- 
ritsar  in  alienation.  Owners  of  only 
152  kanals  ex.  4,158,  tnalik  qabza  no 
share  in  shamilat,  also  derive  offerings 
from  Gurdwara.  The  land  was  ac- 
quired by  decree  in  1852  and  shown  as 
Patti  Sodhi.  Was  formerly  small  jagir, 
alienor  was  a  deed-writer. 

43  of  1911  Sodhis  of  Mauza  Bhamipura, 
Tahsil  Jagraon,  in  alienation  and  suc- 
cession. In  village  since  1823  ;  not 
settled  with  founders,  malik  qabza,  5 
families  only  owning  one-thirtieth 
village ;  no  janeo :  not  compact  village 
community ;  prior  alienations  uncon- 
tested. 

P.  W.  R.  143  of  1916  Sodhis  of  Mauza 
Samalsar,  Tahsil  Moga,  in  succession. 
Not  settled  with  founders,  purchasers 
two  generations  back  of  one-tenth 
village;  pure  agriculturists  having 
karewa. 
22.  MADARIS— 


23.  MAHAJANS— 

24.  MAHESRIS— 

25.  SUDS— 

125  of  1880  Ludhiana  in  adoption. 

26.  TARKHANS— 

78  of  1879  INlachhiwara,  Ludhiana,  in 
alienation. 

30  of  1910  Non^agriculturists  of  Amritsaf 
Ctty,  in  succession. 

27.  UDASI  FAQIRS— 
15  of  1874  Ambala. 
Cf.  VIII  All.  646. 

28.  ZARGARS— 

61  of  1903  Ambala  City,  in  adoption, 
alienation  and  succession.  Onus  pro- 
bandi  on  assertors  of  custom. 

61  of  1903  Non-agriculturists  of  Dagshai, 
x\mbala,  in  succession.  Migrants  from 
Saharanpur. 

2d.  GENERAL— 


7  of  1911  Jugglers  of  Ludhiana,  in  aliena- 
tion. Not  gazetted;  living  almost  entire- 
ly on  agriculture  for  generations,  though 
a  few  of  tribe  still  practise  juggling. 

71  of  1882  Karnal,  own  custom  In 
succession. 

I.  Lah.  92  Delhi,  in  adoption. 

149  of  1888  Tarn  Taran,  own  custom  in 
succession. 


(/.)  Members  of  non-agHcultural  tribes  are  not  to  be  held  to  follow 
Custom  simply  because  they  own  land  and  live  with  agriculturists — 

See  122  of  1893  ;  60  of  1895  ;  81  uf  1895  ;  73  of  1896;  94  of  1898;  79  of 
1901  ;  107  of  igoi  ;  P.  L.  R.  21  of  1901  ;  103  of  1902;  12  of  1906;  106  of 
1906;  33  of  1907;  115  of  1907;  125  of  1908;  149  of  1908;  P.  L.  R.  95  of 
1908;  P,   L.   R.    158  of   1908;  34  of   1909;  79  of   1909;   i   of  1910; 


is 


48  of  191 1  ;  43  of  191 1  ;  P.  L.  R.  105  of  191 1 ;  P.  L.  R.  128  of  1912 ;  79  of 
1913 ;  P.  L.  R.  igi  of  1913  ;  P.  L.  R.  338  of  1913 ;  16  of  1914. 

(ii)  The  onus  proband!  that  high  caste  Hindus  follow  special  or  agricul- 
tural custom  lies  heavy  on  the  assertor — 

See  73  of  1879;  C.  A.  1422  of  1887;  67  of  1888;  108  of  1888;  198  of 
1889;  122  of  1893;  75  of  1894;  60  of  1895;  81  of  1895;  94  of  1898;  97  of 
1898;  C.  A.  585  of  1898;  87  of  1900;  100  of  1901  ;  107  of  1901  ;  119  of  1901  ; 
15  of  1902;  62  of  1902;  103  of  1902;  30  of  1903;  12  of  1906;  106  of  1906; 

33  of  1907;  34  of  1907;  102  of  1907;  115  of  1907;  3  of  1908;  125  of  1908; 

34  of  1909  ;  58  of  1909 ;  79  of  1909 ;  i  of  1910 ;  30  of  1910 ;  88  of  1910 ;  28  of 
191 1  ;  43  of  191 1  ;  P.  L.  R.  105  of  191 1  ;  P.  L.  R,  128  of  1912  ;  81  of  1913 ; 
P.  L.  R.  338  of  1913 ;  5  of  1915 ;  33  of  1915. ;  C.  A.  2792  of  1915 ;  C.  A.  998 
of  1917. 

Contra — C.  A.  1098  of  1906. — Cf.  also  39  of  1884;  P.  W.  R.  87  of  1911. 

See  e.  g. — 

C.  A.  585  of  1808  It  does  not  follow  that  because  a  Khatri  family  follows  agricultural 
pursuits,  it  adopts  the  general  custom  of  agriculturists. 

60  of  1805  In  questions  relating  to  inheritance,  partition,  alienation  and  the  like, 
where  the  parties  are  high  caste  Hindus  of  good  position,  residents  of  a  town  and,  though 
holding  land,  non-agriculturists,  depending  for  their  livelihood  on  avocations  other  tha« 
cultivation  of  land,  while  the  courts  should  see  in  the  first  instance  whether  there  is  any 
custom  bearing  on  the  question  in  issue,  no  presumption  in  favour  of  the  existence  of  such  a 
custom  should  be  made,  and  the  existence  should  be  left  to  be  established  by  the  evidence  of 
the  parties. 

107  of  1901  Khatris,  though  following  agricultural  pursuits,  cannot  be  presumed 
to  have  adopted  the  general  customs  of  agriculturists  in  matters  of  succession  and  alienation, 
and  the  Record  of  Rights  cannot  operate  to  make  a  Khatri  proprietor  an  agriculturist  subject 
to  customs  which  govern  the  latter.  The  presumption  is  that  a  Khatri  is  only  bound  by  so 
much  of  the  Record  of  Rights  as  deals  with  pre-emption  and  similar  customs. 

12  of  1906  The  mere  fact  that  Khatris  have  held  land  for  a  long  time  does  not  alter 
the  onus. 

87  of  1907  Ownership  of  land  is  quite    distinct  from    following    agriculture    as  a 

pt-ofession.  J 

149  of  1908  Very  cogent  evidence  is  required  to  show  that  Brahmins  are  governed  by 
agricultural  custom  particularly  when  they  are  not  shown  to  be  wholly  dependent  on  agri- 
culture, the  presumption  being  distinctly  the  other  way. 

1  of  1910  Apart  from  local  and  special  circumstances  and  conditions,  the  initial  pre- 
sumption in  regard  to  Brahmins  is  that  they  arc  governed  by  Hindu  Law. 

Cf.  also  I 

79  of  1909  When  a  family  of  Khatiis  holds  a  complete  village  and  lives  by  agricul- 
ture we  can  easily  understand  the  members  early  coming  to  appreciate  the  value  of  the 
Jat  rules  regarding  alienation  and  the  adoption  by  (hem  of  these  rules,  which  are  so 
powerful  in  holding  a  family  together  and  in  ])reventing  the  incursion  of  strangers.  But 
such  sentiment  need  not  arise  where  the  family  merely  owns  certain  fields  in  a  mixed 
village  community. 

86  of  1915  Aroras  in  the  ordinary  way  would  be  presumed  to  be  governed  by  Hindu 
Law.  If  they  have  been  living  in  a  village  surrounded  by  members  of  an  agricultural  tribe 
i:  may  be  that  in  some  respects  they  have  adopted  custom. 
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B.— MUHAMMADANS. 

FOLLOW  LAW.  FOLLOW  CDs  loivl. 


1.  ARAINS— 

25  of  1882  Bhattis  of  Lahore  and  Amrit- 
sar,  in  succession.  Non-agricultural 
flower-sellers. 

23  of  1897  Panzati  Arains  of  Sabzimandi, 
Delhi,  in  succession,  though  owning 
land  were,  in  fact,  market  gardeners 
and  capitalists. 

Arains  are  an  endogamous  tribe,  and 
among  them  the  rule  about  the  exclusion 
of  females  is  not  so  strictly  or  so  widely 
enforced  as  among  other  agricultural 
tribes.  The  presumption  that  Arains 
of  Delhi  follow  custom  is  very  much 
weakened,  if  not  destroyed,  by  the  fact 
of  their  long  residence  in  the  suburbs 
of  Delhi. 

P.  W.  R.  73  of  1908  Flower-sellers  of 
Lahore  City,  in  alienation. 

C.  A.  1158  of  1919  Jullundur  City,  living 
in  City  and  occupied  in  trade. 

2.  AWANS— 

121  of  1886  Bannu,  in  alienation. 

124  of  1908  Non-agriculturists  of  Ludhi- 
ana  City,  in  succession.  Dependent  for 
generations  on  service.  Mere  attestation 
of  Riwaj-i-am  by  non-agriculturist 
who  has  invested  in  land  will  not  make 
him  bound  by  custom. 


3.    BHATTIS  OR  VATTUS. 


4.  BILOCHES— 

C.  A.  994  of  1889 ")  Natkanis  of  Dera  Ghazi 
92  of  1908  J     Khan,  in  succession. 

C.  A.  199  of  1895  Natkanis  of  Dera  Ghazi 
Khan,  in  alienation  and  succession. 
"The  conclusion  is  not  that  Biloches 
strictly  follow  Muhammadan  Law,  but 
that  their  custom  of  agnatic  succes- 
sion is  greatly  influenced  by  the  spirit 
of  Muhammadan  Law." 

66  of  1902  Jatois  of  Mauza  Mangrotha, 
Muzaffargarh,  in  succession. 

136  of  1908  Lagharis  of  Dera  Ghazi  Khan, 
in  succession.  "Owing  to  their  proxi- 
mity to  the  frontier  and  their  slight 
connection  with  the  Punjab,  though 
agriculturists ;  proof  should  be  obtain- 
ed that  they  follow  custom,  and  not 
Muhammadan  Law-" 


Note. — Arains  are,  generally  speaking, 
agriculturists  following  custom.  Their 
customs  are  more  favourable  to  females  than 
those  of  other  tribes.  Only  exceptions  to 
the  general  rule,  and  contested  cases  are 
noted. 

100  of  1891  Sirsa,  widow's  estate  not  for- 
feited on  remarriage. 

26  of  1915  Lahore  City,  in  succession. 
Owners  of  land  near  city  and  entirely 
agriculturists. 

49  of  1915  Gulfiroshes  of  Lahore  City, 
special  custom  as  to  will,  do  not  follow 
Muhammadan  Law. 

122  of  1916  Jullundur  City  in  succession 
and  alienation.  Being  an  agricultural 
tribe  they  presumably  follow  custom 
in  wills  and  succession,  and  the  pre- 
sumption, though  weakened,  is  not 
rebuted  by  the  fact  several  members 
were  in  service. 

133  of  1919  Muzaffargarh  in  guardian- 
ship. 

Note. — Awans  are  almost  entirely  pure 
agriculturists  who  follow  custom.  Their 
customs  permit  often  of  wider  powers  of 
alienation  than  other  tribes.  Only  exceptions 
to  the  general  rule,  and  contested  cases  are 
noted. 

176  of  1888  Peshawar,  in  alienation. 
115  of  1892  Bishtis  of  Rawalpindi  City,  in 
succession. 


34  of  1881  Sirsa,  in  alienation.  Hindu 
converts  to  Islam  6oo  years  ago,  and 
always  agriculturists. 

119  of  1907  Gurmanis  of  Dera  Ghazi  Khan, 

in  succession. 
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FOLLOW  LAW. 
5.  DHAMRAYAS— 


6.  DOGRAS— 


7,  GUJARS— 


8.  HAJAMS— 


9.  HURAS— 


10.  JATS— 

43  of  1884  Mauza  Chakneola,  Gujrat,  in 
alienation  where  custom  furnished  no 
rule. 

116  of  1892  Kalrus  of  Multan,  in  succes- 
sion. 

117  of  1901  Channars  of  Tahsil  Lodhran, 
Multan,  in  succession. 

P.  W.  R.  193  of  1913  Jullundur,  in  suc- 
cession' where  custom  affords  no  guide, 
other\\'ise  ordinarily  custom. 


11.  JANJUAS— 


12.  JULAHAS— 

11  P.  L.  R.  of  1900  Ambala  Town,  in 
succession. 

69  of  1908  Mnuza  Pajawa,  Tahsil  Fazil- 
ka,  in  alienation.  Actual  founders  with 
other  tribes  74  years  ago,  numerous 
uncontested  alienations;  history  of 
tribe,  village,  actual  practice,  and 
general  circumstances  (nust  be  cor\- 
si4er?d. 


FOLLOW  CUSTOM. 


67  of  1910  Shahpur,  in  alienation.  A 
small  endogamous  agricultural  tribe ; 
one  of  the  miscellaneous  Shahpur 
tribes. 


35  of  1909/  Amritsar,  in  succession. 


KoTE. — An  essentially  agricultural  tribe, 
following  custom.  Custom  held  to  be  follow- 
ed in  disputed  case  of 

95  of  1882  Gujrat,  in  succession. 


P.  W.  R.  67  of  1910  Shahabad,  Karnal, 
in  alienation.  Landowners,  but  not 
entirely  dependent  thereon.  Land  gift- 
ed to  ancestral  as  a  hakim  in  Sikh 
times. 

67  of  1913  Delhi,  own  custom  in  succes- 
sion. Muhammadan  relatives  of  a 
deceased  Hijra  of  Delhi,  not  them- 
selves members  of  that  community, 
have  no  right  to  claim  a  share  under 
Muhammadan  Law  in  his  property  in 
presence  of  his  disciple,  where  such 
property  has  been  acquired  in  exercise 
of  the  special  profession. 

Note. — An  essentially    agricultural  tribe 
following  custom.    Only  exceptions  to  the 
general  rule,  or  disputed  cases  are  noted. 
26  of  1885  Ranjhas  of  Mauza  Wan,  Tah- 
sil Bhora,  Shahpur,  in  alienation  and 
succession. 
73  of  1893  Utheras  of  Dera  Ismail  Khan, 

in  succession. 
48  of  1909  Dabs  of  Jhang,  in  alienation 
and  succession.  "Muhammadan  Jats, 
resident  in  the  central  districts  of  the 
Punjab  are  ordinarily  governed  by 
customary  law,  and  the  Jhang  District 
is  not  so  far  west  as  to  induce  us  to 
hold  that  a  special  custom,  following 
Muhammadan  Law,  exists." 


122  of  1884  Mauza  Bijwala  Dittan,  Salt 
Range,  Jhelum,  in  alienation. 

69  of  1878  Jullundur  City,  in  succession. 

114  I'f  1893  See  Kashmiris. 


FOLLOW  LAW.  FOLLOW  CUSTOM. 

13.  KAKEZAIS— 

10  of  1885  Lahore,  in  succession.  67  of  1915  Hoshiarpur  Town,  in  succes- 

57  of  1885    Batala  Town,  in  succession.  sion. 


14.    KANCHANIS  or  KANJARS— (PRO- 
STITUTES). 

95  of  1884  Delhi,  in  succession. 

166  of  1888  Delhi,  in  succession. 

62  of  1892  Lahore,  in  succession. 

52  of  1893  P.  C.  Delhi,  in  succession. 

27  of  1904  Lahore,  in  succession. 


P.  L.  R.  196  uf  1912  Jagadhri,  oxvn  cus- 
tom in  succession. 


15.  KASAIS— 


16.  KASHMIRIS— 

130  of  1884  Sheikhs  of  Sialkote  Town,  in 
adoption  and  succession.  "Kashmiris 
living  in  a  town  are  presumed  to  be 
governed  by  Muhammadan  Law." 

54  of  1906  Traders  of  Lahore  City,  in 
succession. 

17  of  1909  Panjorian,  Gujrat,  in  aliena- 
tion. A  separate  community  living  with 
Jats.  Largely  agriculturists,  but  also 
cloth  dealers ;  came  in  with  the  foun- 
ders of  the  village;  38  uncontested 
alienations. 


119  of  1891  Non-agriculturists  of  Ambala 
Town,  own  custom  in  alienation. 


114  of  1893  Julahas  of  Sialkote  Town,  in 
suet  os^idii. 

8  of  1907  Banga  Town,  Tahsil  Nawa- 
shahr,  own  custom,  similar  to  agricul- 
tural custom,  in  succession.  Non- 
agriculturists  settled  for  generations 
among  agriculturists. 

17  of  1913  Jhelum  City,  own  custom  in 
alienation  and  succession.  Comb- 
makers. 


17.  KHATRIS— 

74  of  1914  Saighals  of  Jullundur  convert- 
ed to  Islam.  Long  resident  in  city, 
dependent  on  service  and  not  agri- 
culture. Even  if  not  following  strict 
Muhammadan  Law  in  matters  of 
inheritance,  cannot  be  said  to  be  bound 
by  agriclutural  custom  in  matters  of 
alienation. 

18.  KHATTARS— 

97  of  1914  Attock,  in  alienation  and  suc- 
cession. 

19.  KHOJAS— 

90  of  1916  Chiniot  Town,  Jhang,  in  alien- 
ation. Non-agriculturists,  traders  in 
town. 


20.  KHOKHARS— 

00  of  1910  Non-agriculturists    of  Gujrat 
Town,  in  alienation. 


27  of  1868    Kasur,  in  succession. 
52  of  1888    Kasur,  own    custom  in  suc- 
cession. 

140  of  1908  Shamsis  of  Lahore  City;  for- 
merely  Hindus  who  have  retained 
custom  in  succession. 

C.  A.  1550  of  1916  Vighmals  of  Shahdara, 
non-agricultural  converts  from  Hindu- 
ism, in  succession. 

94  of  1891  Agriculturists  of  Jhelum,  in 
alienation. 

36  of  1896  Agriculturists  of  Tahsil  Gvi}raf 
in  adoption  and  alienation. 
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21.  KORESHIS— 

175  of  1883  Wazirabad,  in  succession. 

92  of  1901  Non-agriculturists  of  Gujran- 
wala  Town,  in  succession. 

5  of  1906  Mauza  Kareli,  Pind  Dadan 
Klian,  in  alienation.  Non-cultivators 
owning  several  villages. 

"Speaking  generally,  it  may,  we 
think,  be  safely  predicted  of  Koreshis 
that  they  are  not  members  of  an  agri- 
cultural tribe.  They  came  originally 
from  Arabia,  and  claim  to  be  the  tribe 
to  which  the  Prophet  belonged. 
Prima  facie,  therefore,  they  would  be 
zealous  of  adhering  to  Muhammadan 
Law,  and  in  their  case,  even  when  we 
find  them  holding  land,  the  same 
presumption  cannot  be  predicated 
regarding  them  as  a  class,  as  may 
properly  be  made  in  regard  to 
agricultural  tribes.  In  all  such  cases, 
where  the  parties  belong  to  a  tribe  or 
community,  which  is  not  well  known 
to  be  one  of  the  dominant  tribes  of  the 
province,  strong  proof  is  needed  that 
they  are  governed  by  custom.  Mere 
landownership  is  not  per  se  sufficient 
proof." 

45  of  1908  Mauza  Guliana,  Gujar  Khan, 
in  succession.    Pirs  holding  land. 

50  of  1910  Non-agriculturists  of  Ferozc- 
pore  City,  in  succession  to  land ; 
special  custom  pleaded. 

63  of  1911  Mianipura,  Sialkote  City,  do 
not  follow  Muhammadan  Law  fully, 
but  in  matters  of  alienation  must  be 
shown  to  follow  custom,  otherwise 
personal  law  will  be  applied. 

53  of  1915  Sheikhs  of  Mauza  Gohana, 
Rohtak,  in  succession.  Living  on  ser- 
vice. 

107  of  1917  Pakpattan,  in  succession. 

22.  LOHARS— 


39  of  1886  Silara  Sheikhs  of  Mauza 
Silara,  Chiniot,  in  alienation. 

69  of  1890  Dera  Ismail  Khan,  in  aliena- 
tion. 

C.  A.  682  of  1899  Gurdaspur. 

101  of  1902  Bhera,  Shahpur,  own 
custom,  like  Muhammadan  Law  in 
alienation.  Agriculturists. 

79  of  1912  Sheikhs  of  Oasba  Thoru,  Tahsil 
Nuh,  Gurgaon,  in  alienation  and 
succession. 

19  of  1916  Sheikhs  of  Mauza  Hardo 
Sheikh,  Tahsil  Phillour,  in  gifts; 
custom  more  favourable  to  daughters 
than  ordinary  custom ;  compact  com- 
munity, cultivating  land  for  i2 
generations. 


6  of  1879  Lahore,  in  adoption. 

101  of  1906  Kotli  Loharan,  Sialkote,  in 
alienation.  Small  town,  artizans,  no 
land  belonging  to  village,  though 
owning  a  little  elsewhere. 


23.  MAJAWARS- 


51  of  1901  Mauza  Jamsher,  Tahsil  Jullun- 
dur,  in  alienation.  Not  a  compact 
body,  but  cultivators  for  generations. 

39  of  1906  Mauza  Kunjah,  Gujrat,  in 
alienation.  A  small  town  ;  migrants  from 
Mauza  Lorai,  a  compact  village  com- 
munity, classified  in  the  Riwaj-i-am  as 
agriculturists  and  following  Jat 
custom. 

39  of  1906  Mauza  Lorai,  Gujrat;  a  com- 
pact village  community. 

49  of  1909  Agriculturists  of  Amritsar,  in 
adoption. 


38  of  1883  Data  Ganj  Bakhsh  Shrine, 

Lahore,  in  succession. 
66  of  1905  Landholders  of  Tahsil  Mails!, 

Multan,  In  succession. 


5-23 


FOLLOW  LAW. 

24.  M I  BASIS— 

113  of  1884  Ferozepore,  in  succession. 

25.  MOGHALS— 

104  of  1881  Rawalpindi,  in  alienation  and 
succession,    though  not  in  all  resiiects. 

71  of  1908  Kilchis  of  Mudki  Town, 
Ferozepore,  in  adoption.  Agriculturists 
for  a  century,  only  one  family  in  the 
neighbourhood. 
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71  of  1892  Mauza  Kharkhauda, 

ill  succession. 
51  of  1896  Mughal  Khels  of    Bannu,  in 

succession. 
C.  A.  213  of  1906    Tahsil  Find  Dadan 

Khan,  in  adoption. 
125  of  1916  Makhad,  Attock,  own  custom 

in  succession ;  traders. 


Rohtak, 


26.  PARACHAS— 
15  of  1909  Bhera  Town,  in  succession. 


27.  PATHANS— 

85  of  1887  Panipat  Town,  in  succession, 
owners  of  land  outside. 

Note. — Owing  to  historical  reasons, 
Panipat  is  notoriously  a  rigid  adherent 
to  Muhammadan  Law. 

36  of  1889  Agriculturists  of  Keshopur, 
Sirsa,  in  succession. 

5  of  1895  Manuzais  of  Tahsil  Ajnala, 
Amritsar,  in  alienation  on  point  where 
custom  is  silent.      Afghan  settlers. 

P.  L.  R.  51  of  1904  Lodhi  elephant-driv- 
ers of  Lahore  City,  in  succession. 

14  of  1912  Ferozepore,  in  matters  of  will. 

P.  L.  R.  270  of  1913  Kunjpura,  Karnal, 
in  alienation. 

'"The  initial  presumption  in  favour  of  a 
restricted  power  of  alienation  of  an- 
cestral property  applies  to  members 
of  agricultural  tribes,  who  are  mem- 
bers of  village  communities.  But 
where  a  family,  though  belonging  to 
an  agricultural  tribe,  has  altogether 
drifted  away  from  agriculture  as  its 
main  occupation,  that  presumption  no 
longer  attaches  in  the  case  of  such  a 
family," 

32  of  1915  Mian  Khels  of  Mauza  Riayat- 
pur,  Jullundur,  in  alienation  and 
succession. 

"In  the  case  of  a  tribe,  that  undoubted- 
ly did  once  follow  its  personal  law,  it  is 
for  the  party  asserting  that  it  now 
follows  custom,  to  prove  the  point. 
In  such  a  case  proof  that  the  tribe  has 
adopted  this  or  that  rule  of  custom 
followed  by  Jats  is  no  warrant  for 
holding  that  it  must  follow  all  the 
other  rules  governing  Jats.  There  may, 
of  course,  be  rules  of  custom  so 
intimately  and  indissolubly  conncctud 
with  each  other  that  the  adoption  of 
one  necessarily  implies  adoption  of 
the  other,  but  in  such  a  case  the  raUun 


8  of  1874  Mauza  Sevvhi,  Gurgaon,  in 
alienation  and  succession. 

99  of  1880  Daudzais  of  Mauza  Nagal, 
Tahsil  Kaithal,  own  custom  in  adop- 
tion and  alienation. 

80  of  1882  Mauza  Shinke,  Attock,  in 
sutxcssiiin. 

98  of  1883  Ghoris  of  Mauza  Gurian, 
Sialkote,  in  adoption. 

89  of  1886  Kasurias  of  Bannu,  in  succes- 
sion. 

170  of   1888     Tahsil     Dipalpur,  Mont- 
gomery, in  alienation. 
68  of  1889  Agriculturists  of  Peshawar,  in 

succession. 
3  of  1890  Agricultural    Abbas  Khels  of 

Bannu,    in  succession;    scattered  pro- 
prietors in  the  village. 
21  of  1892    Lodhis  of  Tahsil  Nakodar, 

Jullundur,  in  adoption;  agriculturists 
27  of  1896  Agricultural  Lodhis  of  Hoshiar- 

pur,  in  alienation  and  succession. 
68  of  1896  Mitha  Khels  of  Peshawar,  in 

succession. 
80  of  1901    Agriculturists  of  Peshawar, 

own  custom  in  alienation,  differing  from 

ordinary  customary  law. 
85  of  1901  District  Attock,  in  succession. 
47  of  1915  Lodhis  of  Mustafabad,  Ambala, 

in  succession;  a  heterogeneous  village; 

pure    agriculturists    for    hundreds  of 

years. 

100  of  1916  Mauza  Shahabad,  Tahsil 
Ihanesar,  Karnal,  agriculturists,  in 
matters  of  succession. 


ifOLLOW  LAW. 


FOLLOW  CUSTOM. 


PATH  A  HS— concluded. 

d'etre  of  the  two  rules  would  be  alike. 
In  an  exogamous  tribe  a  rule  preventing 
alienation  to  a  daughter,  or  a  sister  or 
a  niece  has  the  same  motive  behind  it 
as  a  rule  prohibiting  transfers  direct 
to  an  outsider,  while,  in  a  tribe  like 
Pathans,  the  adoption  of  the  former 
rule  would  imply  a  different  motive 
from  that  which  compelled  the  adop- 
tion of  the  latter  rule. 
C.  A.  3155  of  1915  Non-agriculturists  of 
Ludhiana  City,  in  succession. 


28.  RAJPUTS— 

54  of  1890  Chauhans  of  Hoshiarpur  in 
succession. 

43  of  1908  Ludhiana,  so  far  as  succession 
to  dower  is  concerned,  otherwise  cus- 
tom. 

55  of  1908  Fcrozcpore,  in  alienation, 
Government  servants  who  had  acquir- 
ed urban  immoveable  property  out  of 
income. 

"In  matters  of  alienation,  the  des- 
cendants of  a  Rajput,  who  had 
acquired  urban  immoveable  pro- 
perty as  a  means  of  investment 
out  of  his  earnings  in  Govern- 
ment service  should  not  be  pre- 
sumed, merely  because  they  were 
Rajputs,  to  be  governed  by  the 
general  rules  of  Customary  Law. 
"The  presumption  in  favour  of  a 
restricted  power  of  alienation  of 
ancestral  immoveable  property 
applies  only  to  members  of  ;igri- 
cultural  tribes,  who  are  members 
of  village  communities,  and  whose 
main  occupation  is  agriculture, 
but  not  to  those  who  have  alto- 
gether drifted  away  from  agricul- 
ture as  their  main  occupation  and 
have  settled  for  good  to  urban  life, 
and  have  adopted  trade,  _  industry 
or  service  as  their  principal  occu- 
pation." 

29.  RAWALS— 


Note. — An  essentially  agricultural  tribe 
following  custom.  Only  exceptions 
to  the  general  rule,  and  contftc^ 
cases  are  noted. 

79  of  1889  Mauza  Gharaunda,  Karnal,  in 
alienation. 

12  of  1901  Bandas  of  Ludhiana  City,  in 
alienation.  Agriculturists  residing  in 
city ;  land  situated  in  a  village  found- 
ed by  them. 

4  of  1916  Bhattis  of  .Mauza  Kum,  Tahsil 
Pind  Dadan  Khan,  Jhelum,  in  aliena- 
tion and  succession. 


30.    SHEIKHS.    (See  also  Koreshl). 

130  of  1884  Kashmiris  of  Sialkote  Town, 

in  adoption  and  succession. 
41  of  1901  Badli,  Rohtak,  in  adoption  and 
succession.     Not  primarily  agricultur- 
ists, but  in  service ;  in  such  cases,  no 
jjresumption  of  custom. 
1  of  1907  (  Ansaris  of  Basti  Dani -h- 

}  mandan,    JuUiindur,  in 
126  of  1812  p.  C;  (  alieuatioa  and  succession. 


6  of  1902  Mauza  Budala,  Tahsil  Nurpur, 
Kangra,  in  alienation. 

C.  A.  1032  of  1881  Kunj|)ura  Karnal. 

2  of  1883  Ansaris  of  Bastl  Danishman'ian, 
Julluiichir,  in  alienation. 

74  of  1902  H<ikharis  of  Mauza  Bakarwala, 
Talisil  Di'ilii,  in  succession.  Land-hold- 
ers; constant  references  by  family  in 
past  to  custom  being  their  rule. 
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SHEIKHS— concluded. 

113  of  1912  Artizans  of  Delhi  City,  in 

succession. 
7  P.  W.  R.  of  1914  Families  descended 
from  Diwan  Kilandar  Bakhsh  of  Hansi, 
known  as  Pirzadas  or  Sheikhs  It 
does  not  necessarily  follow  that  because 
a  family  has  departed  from  its  personal 
law  in  one  respect,  it  has  adopted 
custom  in  all  other  respects. 


i    31.  SIALS— 

48  of  1909  Jhang.  Sials  were  for  many 
years  the  ruling  race,  and  there  are 
obvious  reasons  for  Sheikhs,  Biloches 
and  Sials  modifying  the  general  cus- 
tom by  Muhammadan  Law  in  inherit- 
ance. They  would  naturally  follow 
Muhammadan  Law  in  the  first  instance, 
and  any  custom  adopted  by  them  would 
be  considerably  influenced  by  that  law. 


50  of  1885  Mauza  Guniana,    Jhang,  in 

sutecssioil. 
53  of  1910  Miralis  of  Tahsil  Kabirwala, 
Muhan,  in    alienation  and  succession. 
Agriculturists. 


S2.  8YAD8— 

GO  of  1878  Mauza  Kharkhauda,  Rohtak, 
in  succession. 

4  of  1888  Gardezis  of  Multan,  In  succes- 
sion. 

89  of  1888  Gilanis  of  Multan,  in  succes- 
sion. 

28  of  1890  Bokhari  Shias  of  Qasba  Sa- 
dhaura,  Ambala,  in  alienation  and 
succession.  Muhammadan  Law  appli- 
ed, though  clear  they  did  not  follow  it 
strictly. 

35  of  1891  Mauza  Kharar,  Ambala,  in 
succession.  Non-agriculturists  own- 
ing land.  Family  members  in  Gov- 
ernment service. 

54  of  1903  Shias  of  Ambala  City,  in  alien- 
ation and  succession.  Non-agricul- 
turists owning  a  little  land ;  owners  of 
shops  and  houses  in  city. 

62  of  1904  Tahsil  Bannu,  in  succession. 

98  of  1913  Shias  of  Ambala  City.  Though 
not  strict  followers  of  Muhammadan 
Law,  do  not  follow  custom  in  matters 
of  succession.  Fact  that  a  widow's 
estate  has  intervened  is  no  criterion  of 
custom. 


C.  A,  300  of  1870  Ludhiana  City,  in  sue- 

cession. 

75  of  1879  Shias  of  Sadhaura,  Ambala, 
in  succession. 

95  of  1879  Bokharis  of  Jhang  in  aliena- 
tion and  succession. 

102  of  1884  Ferozepore  suburbs,  in  adop« 
tion  and  succession.  Founders  of  the 
Basti. 

84  of  1886  Agriculturists    of    Gujrat,  in 

adoption. 

82  of  1887  Mauza  Kharkhauda,  Rohtak, 
in  alienation  and  succession. 

18  of  1889  Gardezis  of  Mauza  Salar 
Kalan,  Multan,  in  succession. 

60  of  1889  Sabzwaris  of  Mauza  Dinpanah, 
Shakargarh,  in  succession.  Agricultur- 
ists ;  compact  village  community. 

32  of  1892  Sunnis  of  Uchagaon,  Delhi, 
in  alienation  and  succession. 

138  of  1892  Gujrat  town  in  alienation. 
Landowners  in  adjoining  villages. 
144  of  1893")  Mauza  Kharkhauda,  Rohtak, 
143  uf  1893  5     in  succession. 

86  of  1894  Agriculturists  of  Rawalpindi, 
ill  adoption  and  alienation. 

11  of  1896  Ambala  District,  in  alienation 
and  succession. 

C.  A.  538  of  1897  Mauza  Kharkhauda, 
Rohtak,  in  succession. 

40  of  1897  Mauza  Doraha,  Ambala,  in 
succession. 
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86  of  1900  Agriculturists  of  Tahsil  jul- 
lundur,  in  succession. 

102  of  1901  Gardezis  of  Multan,  owning 
land  in  Jalalpur,  Taraf  Ravi,  Nisfi 
Miani,  Bangalwala,  and  Ahir,  in  suc- 
cession. 

16  of  1906  Mauza  Klianpur,  Hoshiarpur, 
in  alienation.  Eight  generations  cul- 
tivating, partly  khud-kasht,  partly  by 
tenants.  Riwaj-i-am  includes  them  as 
agriculturists ;  not  gazetted. 
"In  very  many  parts  of  the  Punjab 
Syads  are  undoubtedly  agriculturists, 
and  observe  the  ordinary  principles 
of  agricultural  customary  law." 

18  of  1906  Mauza  Shahabad,  Karnal,  in 
alienation  and  succession. 
"Syads  have  settled  in  this  country 
generally  as  agriculturists.  Even  when 
settled  in  towns,  or  villages,  which 
have  subsequently  grown  into  towns, 
they  would,  owing  to  intermixture  and 
exigencies  of  their  occupation,  whe- 
ther as  agriculturists  or  religious 
preceptors,  necessarily  and  naturally 
adopt  the  custom  of  their  neighbours." 

P.  L.  R.  25  of  1906  SuRs  of  Ludhiana 
City,  in  succession. 

40  of  1907  Gilanis  of  Mauza  Masania, 
Balala,  in  alienation  and  succession. 
Agriculturists  for  nine  generations, 
owning  whole  village  founded  by 
ancestors.  Gazetted. 

68  of  1908  Basti  Syadan,  Tahsil  Shuja- 
bad,  Multan,  in  succession. 

70  of  1908  Bokharis  of  Gujrat,  in  aliena- 
tion and  succession. 

132  of  1908  Hanidanis  of  Talagang,  in 
alienation. 

96  of  1909  Mauza  Masanian,  Batala,  in 

succession. 

_P.  L.  R.  135  of  1910  Mauza  Saranga, 

Ambala,  in  succession. 
68  of  1910    Sunnis  of  Mauza  Chuma, 

Tahsil    Gurgaon,    in    succession  and 

alienation. 

14  of  1911  Sialkote  City,  in  alienation  and 
succession.  Though  the  initial  pre- 
sumption is  that  non-agricultural 
Syads  living  in  cities  follow  Muham- 
madan  Law,  yet  where,  in  defiance  c  f 
that  law,  widows  take  over  the  whole 
estate,  a  natural  presumption  arises 
they  do  so  as  life-holders  only,  subject 
to  control  by  male  reversioners. 

02  of  1911  Bokharis  of  Tahsil  Zira,  in 
alienation.  Four  generations  agricul- 
turists, settled  I20  years,  always  called 
themselves  zamindars,  not  cultivating 
with  own  hands. 
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33.  TARKHANS— 

87  of  1879    Lahore,  in  succession. 
47  of  1900  Multan  City,  in  succession. 
64  of  1916  Bhuttas  of  Multan  City,  non- 
agriculturists,  in  succession. 


34.  TELIS— 

P.  L.  R.  158  of  1912  Ajnala,  Amritsar, 
in  succession  to  house.  Artizans, 
owning  no  land,  who  had  gone  to 
live  in  Amritsar  City. 
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"Where  daughters  have  been  excluded 
by  sons,  the  presumption  is  that  even 
in  matters  of  a!ienat'r>n  by  .-■akj 
custom  is  followe'!. 

P.  L.  R.  251  of  1911  Mauza  Kharkha,  :a, 
Rohtak,  in  succession. 

34  of  1915  Bartis  of  Basti  Pirdad  Khan, 
Jullundur,  in  succession. 


22  of  1892  Agriculturists  of  Jhelum,  in 

alienation. 

23  of  1911  Agriculturists    of  Kotli  Tar- 
khanan,  Sialkote,  in  alienation. 

56  of  1917  Mauza  Bhangi,  Attock,  In  alien- 
ation of  Muqarraridari  rights. 

30  of  1896  Quasi-agriculturists  of  Lahore 

District.    Presumption  favours  custom 

custom  is  followed. 
103  of  1900    Agriculturists    of  Mauza 

Pachmand,  Sh.ihpur,  in  succession. 
6  of  1917  .Mau/a    Budhial,  Tahsil  Chak- 

wal,  Jhelum. 


Q- 


^8 


3.  IN  DECIDING  WHETHER  A  TRIBE  NOT  PRIMARILY  AGRI- 
CULTURAL FOLLOWS  CUSTOM  OR  LAW  THE  FOLLOWING 
CONSIDERATIONS  ENTER:— 

(a)  The  fact  that  a  tribe  is  not  gazetted  as  an  agricul- 
tural tribe  under  the  Land  Alienation  Act  is  no  proof  that  it 
doBb  not  follow  custom — 16  of  1906;  7  of  1911  (Madaris  of 
Ludhiana) ,  nor  per  contra  is  the  fact  that  a  tribe  is  gazetted 
proof  that  it  follows  custom — 5  of  1906,  but  the  consideration 
is  not  negligible,  and  is  relevant  as  evidence — 102  of  1902; 
12  of  1906;  18  of  1906;  87  of  1907;  P.  L.  R.  210  of  1913. 

(&)  The  fact  as  to  whether  the  tribe  exclusively  or  pri- 
marily follows  agriculture  or,  in  addition,  follows  service  or 
an  hereditary  occupation  or  business. 

If  the  tribe  is  primarily  agricultural  the  presumption  is 
that  it  follows  custom. 

If  in  addition  it  follows  other  occupations  then,  if  the 
additional  occupations  are  their  main  ones,  they  will  prob- 
ably not  follow  custom ;  if  they  are  merely  subsidiary,  they 
may : — 

I'S  of  1882  ;  35  of  1891  ;  60  of  1895  ;  21  of  1896 ;  73  of  1896 ;  23  of  1897  ; 
24  of  1900 ;  41  of  1901  ;  79  of  1901  ;  67  of  1904  ;  93  of  1905  ;  12  of  1906 ;  loi  of 
1906;  33  of  1907;  94  of  1907;  P.  W.  R.  77  of  1907;  3  of  1908;  55  of  1908; 
59  of  1908;  124  of  1908;  149  of  1908;  P.  L.  R.  95  of  1908;  P.  W.  R,  73  of 
1908;  17  of  1909;  38  of  1909;  79  of  1909;  1  of  1910;  7  of  191 1  ;  P.  W.  R. 
87  of  191 1  ;  P.  L.  R.  105  of  191 1  ;  81  of  1912  ;  P.  L.  R.  128  of  1912  ;  P.  L,  R. 
158  of  1912  ;  17  of  1913  ;  79  of  1913 ;  P.  L.  R.  191  of  1913 ;  P.  L.  R.  210  of 
1913  ;  P.  L.  R.  270  of  1913  ;  16  of  1914  ;  23  of  1914  ;  74  of  1914  ;  26  of  1915  ; 
C.  A.  2792  of  1915  ;  71  of  1916 ;  89  of  1916 ;  90  of  1916 ;  122  of  1916 ;  C.  A. 
1158  of  1919. 

But  the  mere  recent  acceptance  of  service  by  an  agricul- 
turist will  not  absolve  him  from  customary  law. 

P.  L.  R.  210  of  191 3. — Where  a  family  has  been  in  the  main  agricultural, 

the  mere  fact  that  of  late  some  memljors  of  it  have  been  educated  and  have 
taken  service  under  Government  does  not  free  them  from  being  governed  by 
customary  law. 

(c)  The  fact  whether  the  tribe  forms  a  compact  village 
community,  or  patti  in  the  village,  or  lives  in  a  hetero- 
geneous village.  If  the  former,  the  probability  is  that  the 
tribe  follows  custom ;  if  the  latter,  and  the  tribe  is  not  one  of 
the  primary  agricultural  ones,  it  probably  does  not. 

63  of  19 10. — Where  Brahmins  form  a  compact  village  community,  there 
is  a  strong  presumption  they  follow  custom. 

43  of  191 1. — In  cases  of  persons  not  essentially  agricultural,  if  they  form 
a  compact  village  community  or  at  least  a  compact  and  considerable  body  of 
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landowners  in  a  more  or  less  homogeneous  village,  the  presumption  is  made 
that  they  follow  custom,  but  if  not,  otherwise. 

See  also 

75  of  1887  ;  60  of  1889 ;  21  of  1896 ;  51  of  1901  ;  C.  A.  371  of  1902  ;  36  of 
:c,o6;  39  of  1906;  C.  A,  997  of  1906;  59  of  1908;  125  of  1908;  79  of  I90(); 
I  of  1910 ;  34  of  191 1  ;  107  of  1911  ;  81  of  1912  ;  23  of  1914 ;  47  of  1915  ;  C, 
A,  2792  of  1915 ;  19  of  1916 ;  65  of  1916 ;  5  of  1917. 

(d)  The  fact  whether  the  parties,  not  being  members 
of  a  primarily  agricultural  tribe,  were  settled  with  the 
founders. 

If  they  were,  that  fact  strengthens  the  likelihood  of  cus- 
tom being  followed. 

38  of  1909. — Where  kamins  settled  in  a  village  with  the  founders,  who 
hold  a  large  area  of  land,  have  abandoned  the  proper  calling  of  their  caste, 
and  adopted  agriculture  as  their  occupation,  thereby  drifting  into  the  fold  of 
agricultural  tribes,  it  may  well  be  presumed  they  follow  their  customs  relating 
to  alienation, — customs  which  owe  their  origin  to  possession  of  land,  and  are 
in  the  main  the  necessary  incidents  of  agricultural  occupation. 

See  also 

102  of  1884 ;  24  of  1892  ;  32  of  1895  ;  of  1902  ;  40  of  1907  ;  94  of  1907 ; 
59  of  1908 ;  69  of  1908 ;  17  of  1909 ;  79  of  1909 ;  43  of  191 1  ;  P.  W.  R.  87  of 
191 1  ;  P.  L.  R.  191  of  191 3  ;  23  of  191 4 ;  5  of  1915  ;  21  of  1916 ;  89  of  191 6 ; 
P.  W.  R.  143  of  1916. 

(e)  The  fact  as  to  how  long  parties,  not  being  members 
of  a  primarily  agricultural  tribe,  have  followed  agriculture. 

If  they  have  done  so  for  a  very  considerable  period,  it 
strengthens  the  likelihood  of  custom  being  followed. 

39  of  1884 ;  94  of  1898 ;  51  of  1901  ;  107  of  1901  ;  C.  A.  371  of  1902  ;  96 
of  1905  ;  12  ot  .-906;  16  of  igo6;  58  of  1906;  C.  A.  997  of  1906;  40  of  1907; 
87  of  1907  ;  94  of  1907 ;  115  of  1907 ;  59  of  1908 ;  71  of  1908 ;  P.  L.  R.  95  of 
1908 ;  38  of  1909 ;  87  of  1909 ;  i  of  1910 ;  63  of  1910 ;  7  of  191 1  ;  92  of  191 1 ; 
81  of  1912  ;  P.  L.  R.  128  of  1912  ;  P.  L.  R.  191  of  1913  ;  P.  L.  R.  210  of  1913  ; 
47  of  19(5  ;  19  of  1916 ;  71  of  1916 ;  5  of  1917. 

(/)  The  fact  whether  the  parties,  not  being  members 
of  a  primarily  agricultural  tribe,  cultivate  the  land  them- 
selves, or  are  owners  cultivating  through  others. 

If  the  latter,  there  is  no  presumption  in  favour  of  cus- 
tom ;  if  the  former,  the  possibility  of  custom  being  followed 
is  strengthened. 

35  of  1891  ;  122  of  1893  ;  60  of  1895  ;  73  of  1896 ;  24  of  1900  ;  79  of  igoi  ; 
5  of  1906;  12  of  1906;  106  of  1906;  87  of  1907;  124  of  1908;  125  of  1908; 
149  of  1908;  P.  L.  R.  158  of  1908;  34  of  1909;  58  of  1909;  I  of  1910;  34  o^f 
191 1  ;  92  of  191 1  ;  P.  L.  R.  105  of  191 1  ;  P.  L.  R.  128  of  1912  ;  79  of  1913 ; 
P.  L.  R.  210  of  1913  ;  P.  L.  R.  338  of  1913 ;  16  of  1914 ;  33  of  1915 ;  45  of 
1916 ;  89  of  1916. 
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(g)  The  fact  as  to  whether  the  parties,  not  being  mem- 
bers of  a  primarily  agricultural  tribe,  hold  a  large  or  small 
portion  of  the  village  area. 

If  they  only  hold  a  small  portion  the  probability  is,  in 
the  absence  of  other  considerations,  that  they  do  not  follow 
custom;  if  a  large  portion,  this  would  strengthen  other  con- 
siderations tending  to  establish  custom. 

94  of  1898;  103  of  1902;  C.  A.  iioi  of  1904;  67  of  1904;  36  of  1906; 
40  of  1907;  87  of  1907;  38  of  1909;  79  of  1909;  I  of  1910;  88  of  1910;  28 
of  1911  ;  43  of  1911  ;  P.  L.  R.  128  of  1912  ;  P.  L.  R.  210  of  1913  ;  23  of 
1914 ;  24  of  1914 ;  5  of  1915  ;  89  of  1916 ;  5  of  1917. 

(h)  The  fact  as  to  whether  the  parties,  not  being  pri- 
marily agricultural,  hold  a  share  in  the  shamilat  or  not  can 
be  considered;  if  they  do,  it  may  tend  to  establish  that  cus- 
tom is  followed. 

122  of  1893;  81  of  1895;  103  of  1902;  94  of  1907;  115  of  1907;  28  of 
191 1  ;  24  of  1914. 

(i)  The  fact  as  to  whether  alienations  have  been  fre- 
quent and  allowed  to  pass  unchallenged  or  not;  if  they  have, 
that  fact  becomes  relevant  to  prove  that  the  right  of  free 
alienation,  as  opposed  to  ordinary  customary  restrictions, 
exists,  though  the  fact  cannot  be  pressed  too  far  in  mixed 
communities. 

5  of  1906. — Seventy  alienations  in  ten  years  without  objection  is  strong 
proof  of  the  existence  of  unrestricted  power. 

40  of  1907. — It  is  not  sufficient  to  rebut  a  presumption  against  unre- 
stricted powers  to  alienate  that  a  number  (17)  of  alienations  were  effected  by 
members  of  the  tribe  to  which  parties  belong,  unless  it  be  further  proved  that 
the  alienations  were  such  as  are  unauthorized  by  customary  law. 

17  of  1909. — One  or  two  instances  of  uncontested  alienations  would  not 
be  evidence  of  much  value,  but  a  ld;ng  string  of  38  instances  in  one  village  in 
a  few  years  shows  Kashmiris  are  not  bound  by  agricultural  custom. 

P.  W.  R.  87  of  191 1. — The  contention  that  a  number  of  alienations  have 
passed  unchallenged  where  the  proprietary  body  is  a  mixed  one  is  not  of  much 
consequence.    It  is  for  the  alienee  to  prove  they  were  not  for  necessity. 

See  also 

75  of  1898;  12  of  1906;  69  of  1908;  17  of  1909;  58  of  1909;  79  of  1909; 
34  of  191 1  ;  43  of  191 1 ;  24  of  1914. 

(7)  The  circumstances  under  which  parties  acquired 
land  may  throw  light  on  the  question  as  to  whether  custom 
or  law  is  followed. 

81  of  1895;  94  of  1907;  3  of  1908;  149  of  1908;  P.  L.  R.  158  of  1908; 
34  of  1909;  P.  W.  R.  67  of  1910;  28  of  191 1 ;  43  of  191 1 ;  P.  L.  R,  105  of 
IQii ;  24  of  igHi  P.  -1.43  of  i9.i^J  5  of  ^9^7- 


(k)  The  fact  as  to  whether  the  parties  furnish  lambar- 
dars.  If  they  do,  it  is  a  fact  in  favour  of  custom  being 
followed. 

67  of  1904 ;  3  of  1908 ;  56  of  1909 ;  P.  L,  R,  105  of  191 1  ;  P.  L.  R.  210  of 
1913  ;  2  of  1914 ;  5  of  1915 ;  71  of  1916. 

(l)  The  fact  as  to  whether  the  district  or  locality  is  one 
where  customary  law  generally  prevails. 

16  of  1902  (Multan  and  Muzaffargarh)  ;  85  of  1887;  136  of  1908;  48  of 
1909;  67  of  1910  (Shahpur). 

149  of  1908. — Ambala  is  ethnically  and  by  language  more  connected  with 
the  U.  P.  than  the  Punjab,  and  Brahmins  of  those  villages  follow  their  per- 
sonal law,  and  have  no  customs  like  those  of  the  agriculturists  of  the  Punjab. 

(m)  The  fact  whether,  where  the  tribe  or  caste  is  one 
which  ordinarily  exercises  religious  functions,  the  parties 
have  abandoned  such  functions  entirely  or  mainly. 

81  of  1895  ;  103  of  1902  ;  C.  A.  I  loi  of  1904 ;  5  of  1906 ;  58  of  1900 ;  94  of 
1907;  3  of  1908;  125  of  1908;  149  of  1908;  79  of  1909;  63  of  1910;  28  of 
1911  ;  P.  L.  R.  105  of  1911  ;  P.  L.  R.  128  of  1912  ;  23  of  1914 ;  5  of  1917. 

(n)    The  history  of  the  village. 

75  of  1898. — Where  a  village  is  almost  a  town  in  size,  the  land  being 
held  by  various  tribes  and  there  are  several  cases  of  uncontested  alienations, 
held  these  facts  insufficient  per  se  to  establish  a  right  to  alienate. 

69  of  1908. — In  determining  the  power  to  alienate  the  history  of  the  tribe, 
village,  actual  practice  and  general  circumstances  must  be  considered. 

(Note. — There  are  several  rulings  to  a  similar  effect  but  these  are  suffi- 
cient to  show  the  general  rule.) 

(o)  The  fact  whether  the  caste  or  tribe  observes  custom 
in  social  matters  and  not  strict  law  may  sometimes  be  of 
assistance  in  deciding  whether  it  has  adopted  custom  in  the 
matter  in  dispute. 

102  of  1902 ;  87  of  1907 ;  34  of  1911  ;  98  of  1913 ;  P.  L.  R.  191  of  1913 ; 
P.  W.  R.  7  of  1914 ;  C.  A.  2792  of  1915 ;  P.  W.  R.  143  of  1916. 

But  though  parties  may  observe  custom  in  one  parti- 
cular it  does  not  follow  they  observe  custom  in  all  particu- 
lars to  the  exclusion  of  personal  law. 

21  Ind.  Cases  944. — It  does  not  follow  that  a  family,  which  observes  a 
customary  rule  in  one  particular,  is  necessarily  governed  in  all  matters  by  cus- 
tom. 

102  of  1880. — To  prove  that  in  certain  respects  the  parties  follow  cus- 
tomb  not  in  accordance  with  Muhammadan  Law  does  not,  therefore,  show 
that  law  to  be  inapplicable,  except  in  regard  to  the  particular  points  for  which 
the  custom  provides. 


p.  L.  R.  178  of  1905. — Among  Aroras  and  Khatrls,  where  Hindu  Law 
has  not  been  discarded  in  all  matters,  but  has  been  abandoned  in  some,  and 
there  is  no  positive  proof  of  custom  in  variance  with  Hindu  Law,  the  latter 
should  be  applied,  subject  to  any  clear  modifications  in  detail  which  may  be 
found  to  have  occurred. 

43  of  191 1. — Mere  fact  that  Sodhi  Khatris  have  adopted  irregular 
marriage  customs  does  not  make  them  bound  by  custom. 

63  of  igii. — There  is  no  necessary  connection  between  a  special  custom 
depriving  a  daughter  of  a  share  under  personal  law  and  another  custom 
restraining  alienation. 

P.  W.  R.  7  of  1914. — It  does  not  necessarily  follow  that,  because  a 
family  has  departed  from  its  personal  law  in  this  respect,  e.g.  incompetency  of 
daughters  to  inherit,  it  has  adopted  agricultural  customs  in  all  other  respects. 

See  also  P.  L.  R.  206  of  1914. 

32  of  191 5. — Proof  that  a  tribe  has  adopted  this  or  that  rule  of  custom 
followed  by  another  tribe  is  no  warrant  that  it  must  follow  all  the  other  rules 
governing  that  tribe,  though  there  may  be  rules  of  custom  so  intimately  and 
indissolubly  connected  that  the  adoption  of  one  implies  the  adoption  of  the 
other. 

(p)  Where  a  tribe,  primarily  agricultural  has  drifted 
away  from  agriculture  and  has  settled  down  to  urban  life 
and  trade  there  is  no  presumption  that  it  is  governed  by 
custom. 

C.  A.  1 158  of  1919. — Arains  of  Jullundur  City. 
4.    THE  RULE  REGARDING  MIGRANTS. 

(a)  Migrants  generally  retain  the  custom  of  their  ori- 
ginal residence,  unless  it  be  shown  that  they  have  adopted 
the  custom  of  their  new  habitation. 

■  »  30  of  1903. — Where  Brahmins,  migrants  from  Oudh,  admittedly  former- 
ly following  Hindu  Law  in  their  original  home  and  now  living  in  a  large  city, 
set  up  a  custom  analogous  to  Punjab  agricultural  custom,  the  evidence  should 
be  strong  and  convincing. 

79  of  1903. — The  law  applicable,  where  personal  law  applies,  is  personal 
and  not  local,  so  that  Bhatias,  if  found  to  be  under  personal  law  and  not  cus- 
tom, would  prima  facie  be  lield  to  be  under  the  personal  law  which  they 
brought  with  them  and  not  the  local  law  of  other  persons  in  the  locality  in 
which  they  have  come  to  reside. 

148  of  igo8. — If  it  is  clearly  shown  that  a  tribe  in  a  certain  locality  has 
a  particular  custom,  the  presumption  is  that  members  of  the  tribe,  migrating 
elsewhere  from  that  locality,  would  carry  their  customs  with  them. 

32  of  191 1. — Though  it  is  no  doubt  correct  to  say  that  persons  carry 
their  own  customs  along  with  them,  it  does  not  follow  that  they  retain  those 
customs  unchanged  after  long  residence  amongst  other  tribes  holding  different 
customs. 

94  of  191 3. — Where  the  adoptor  formerly  lived  in  Jullundur  and  some 
sixty  years  before,  when  Government  required  his  land  for  cantonments  and 
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he  was  given  an  agricultural  area  in  Hoshiarpur,  still  holding  in  Jullundur 
District  a  large  occupancy  holding,  where  he  principally  resided,  held  the 
Jullundur  custom  should  be  followed,  though  perhaps  contra  if  he  had 
settled  entirely  in  Hoshiarpur. 

(6)  In  the  following  cases  of  migrants  from  other  dis- 
tricts the  law  or  custom  of  the  district  of  origin  was  observed 
and  followed  : — 


C  <IS6. 

111  Do. 

l-'lblllLt  Ol  ICblUctiL'V. 

j 

1         i^i^LllClj  Ul  Ul  1^111. 

85  of  1684 

Aroias 

Amiitsar 



Multan. 

5  of  1895 

Maiuisais 

I'D. 

Af^Thanistau. 

30  of  1'.'03 

Biahmins 

l>o 

Oudh. 

61  of  1^03 

Zargars 

Ambala 

Saliaranpur. 

94  of  1913 

Hoshiuipur 

.Jullundur. 

LVI  Ind.  Cases  822 

iJhusai's 

Central  Provinces 

Gurgaou. 

Cont'  a :  — 

138  c  11893 

Patliaus 

Mianwali 

Bannu. 

58  of  1905 

Sikh  .'-ioliu  J  ,ts  ... 

Ararilsdr  .,. 

Ja^alinir  inlgiated  325 

years  before 

1'.  L.  R.  95  of  1915 

Mahcshiis 

Dellii 

bikanir  migrated  long 

ago. 
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il- SUCCESSION  AND  MAINTENANCE. 


I.    THE  GENERAL  RULE. 

The  general  rule  under  Customary  Law  is  thai  succes- 
sion goes  to  the  direct  male  lineal  descendants  of  the  last 
owner  to  the  exclusion  of  female  descendants,  and  failing 
them,  subject  to  certain  life  estates  in  favour  of  some 
females,  to  the  collaterals,  among  whom  the  right  of  repre- 
sentation exists,  all  heirs  sharing  equally  by  degrees, 

12  of  1892  F.  B. — The  property  of  a  man  who  dies  without  issue  first 
reverts  to  the  ancestor,  and  then  descends  to  the  male  hneal  descendants  of 
that  ancestor.  Thus  a  brother  succeeds  a  sonless  brother,  not  as  a  brother, 
but  because  the  estate  reverts  to  the  father  and  again  descends  to  his  sons. 
So  too  a  mother  succeeds  not  as  a  mother,  but  as  the  widow  of  the  father  to 
whom  the  estate  had  ascended. 

For  instances  of  daughters  succeeding  with  sons,  however,  see  56  of 
1879;  36  of  1889  (Pathans  of  Sirsa)  ;  47  of  1900. 

II.    ILLUSTRATIONS  OR  VARIATIONS  OF  THE 
GENERAL  RULE  AMONG  MALES. 

1.    THE  RIGHT  OF  REPRESENTATION. 

{a).  Is  the  general  rule  according  to  custom— 39  of 
1884 ;  26  of  1885 ;  130  of  1888 ;  99  of  1893 ;  9  of  1899 ;  61  of  1916, 
but  it  is  not  recognized  by  Hindu  Law  (39  of  1884),  nor  by 
Mohammadan  Law  (8  of  1907). 

{h).    It  exists  among — 

ARORAS— 

148  of  1890 — Of  Dera  Ismail  Khan  and  Bhakkar. 

AWANS— 

C.  A.  2354  of  1880  ] 

[  Ul  Jhclum. 

130  of  1 888    j  .  ■  ■ 

BANIAS— 

39  of  1884 — Agarwals  of  (jurgaon, 

CUJARS— 

8  of  1889— Of  Gujrat. 

JATS— 

C.  A.  1067  of  18711 
C.  A,  1325  of  1871 
C.  A.    766  of  18781  Of  Ambala. 
91  of  1879 
C.  A.    821  of  1882 

26  of  1885 — I'lanjhas  of  Mauza  V/an,  tahsil  Belira. 
\29  of  1890 — Of  Mauza  Sokiwar,  Pasrur,  Sialkotc. 


KANJARS— 

P.  L.  R.  196  of  1912. — Of  Jagadhri,  Ambala. 
KASHMIRIS— 

8  of  1907. — Molianimadans  of  Banga,  TahsU  Nawashahr,  non-agri- 
culturists. 

17  of  1913. — Mohamniadan  comb-makers  of  Jhclum  City. 
KHOJAS— 

140  of  1908. — Non-agricultural  Shamsis  of  Lahore. 

MAHAJANS— 

C.  A.  925  of  1881  I  Of  Karnal. 
71  of  1882  / 

MEHMARS— 

172  of  1882. — Mauza  Lalton,  Ludhiana. 

MOHAMMADANS— 

60  of  1878. — Unclassified,  but  village  Kharkhauda,  Rolitak,  is  mainly 
a  Syad  one  ;  recognized,  but  where  distant  kindred  succeed,  held  in  80  of  1874 
succession  is  regulated  by  nearness  of  degree. 

MUGHAL  KHELS— 

51  of  1896. — Bannu,  in  succession  to  estate  ol  unmarried  females. 
PATHANS— 

80  of  1882. — Mauza  Shinka,  Attock. 
3  of  1890. —  Abbas  Khels  of  Bannu. 
99  of  1893. — Bannu. 

t^o  of  1894. — Kaka  Khels,  I^urang  Khandi,  Akhund  I\.hel,  Peshawar. 
RAJPUTS— 

63  of  1871. — Amritsar,  if  male  heir  lias  already  succeeded  to  father,  but 
if  he  has  abandoned  his  father's  estate,  he  cannot  succeed  to  an  uncle  wqually 
with  another  uncle. 

SYADS— 

82  of  1887         }  I^hafl^hauda,  Rohtak. 

102  of  1901. — Gardezis  of  Tahsils  Lodhran  and  Mullan. 
P.  L.  R,  25  of  1906. — Sufis  of  Ludhiana  City. 

But  not  under  Hindu  Law. 

7  of  1870. — In  Ambala,  where  a  brother's  son  excludes  a  brother's 
grandson. 

(c).  Onus  prohandi  is  on  llie  perHon  denying  the  fight 
uf  re]) resell iaiion,  3  of  1890. 

2.    ASSOCIATED  AND  DISASSOCIATED  HEIRS. 

{a).  The  general  rule  is  that  Ihey  succeed  equally,  the 
onus  frohandi  being  on  those  asserting  the  contrary — 9  of 
1877;  71  of  1887;  32  of  1891;  P.  L.  li.  75  of  1904;  140  of  1908. 


(h).  Meld  to  succeed  eoually.    held  associated  heirs  ex  ;ludi: 

DISASSOCIATED. 

BANIAS^ 

81  of  1874  Jagadhri,  Ambala.   


BRAHMINS— 

123  of  1879  Agricullurists  of  Dhannkot, 

Tahsil  Zira. 
23  of  1884  Agriculturists  of  Tahsil  Ba- 

saoii,  Gujranwala. 


HINDUS  (Unclassified)— 

18  of  1872  Agriculturists  of  Ambala. 


(UNDEI?   HINDU  LAW.) 

7  of  1870  Ambala. 

C.  A.  498  of  1871  Ludhiana. 

8  of  1878  Agriculturists  of  Jullundur, 
where  associated  heir  had  originally 
taken  one  instead  of  two  shares. 


JATS— 

C.  A.  1067  of  1871  ^ 

C.  A.  1325  of  1871  !>  Ambala. 

C.  A.    768  of  1878  J 

75  of  1873  Phillour. 

102  of  1876  Delhi,  in  the  absence  of  a  clear 
separation,  by  which  all  future 
claims  are  relinquished. 

9  of  1877  Dhariwals  of  Lahore. 

76  of  1879  Mauza  Aghwar  Lopan,  Tahsil 
Jagi-.ion. 

21  nf  1881  Tahsil  Pipli,  Ambala. 
C.  A.  821  .if  1882  Ambala. 

127  cif  1884  Sidhus,  Tahsil  Jagadhri. 
71  of  1887  Bains  Jats,  Tahsil  Rupar,  and 
generally. 

129    of  1890    Mauza    Sokewal,  Tahsil 

Pasrur. 
32  of  1891  Lahore. 


KHATfilS— 

44  c,f  1884  Lahore,  In  I'egard  to  ancestral 
imnKivcable  property. 


19  of  1874.    Jats  of  Lahore. 
143  of  1888  Fcrozepore,  where  the  scpara. 
tion  was  of  villages. 


44  of  1884  Lahore,  in  regard  to  self  ac- 
quired property. 


RAJPUTS— 

P.  L.  R.  75    of  1904    Tahsil  Dasuya, 
Hoshiarpur. 


SHEIKHS— 
58  of  1892  Mauza  Sams,  .^ttock. 
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3.    THE  RLSLES  OF  PACVAND  AND  CHUNDAVAND. 

{a)  Explanation  of  the  rules. — Where  a  proprietor  has 
two  wives  tlie  issue  of  both  usually  succeed  together  equally 
per  capita,  descent  being  reckoned  from  the  father  alone, 
i.  e.  pagvand  (from  pagri  the  male  head-dress).  In  some 
cases  the  sons  of  each  wife  are  treated  as  a  group,  and  the 
groups  as  groups  succeed  to  equal  shares,  and  in  each  group 
the  members  thereof  succeed  ijiter  se  equally.  This  mode 
of  distribution  is  called  "  Chundavancl  "  (from  the  wo- 
man's head-dress  cliunda),  descent  being  reckoned  from  the 
mother. 

{b)  Presumption . — The  presumption  is  always  in 
favour  of  the  pagvand  rule,  and  the  onus  is  on  the  parly 
denying  such  rule  : — 

loi  of  1879;  125  of  1884;  127  of  1884;  of  1885;  ('3  of  1885;  57  of 
1889  ;  178  of  1889  ;  68  of  1896  ;  46  of  1897  ;  74  of  1898  ;  12  of  1899  ;  22  of  1899 ; 
29  of  1900  ;  47  of  190 1  ;  48  of  1908 ;  50  of  1909. 

(c)    Rule  where  custom  fluctuates. 

If  in  any  family  the  custom  fluctuates,  pagvand  should 
be  given  preference  (o  among  Mohammadans. 

57  of  1889  Moli<immadan  Rajputs  of  tahsil  Pipli. 

\d)  Rule  v/hen  the  scheme  of  distribution  approxi- 
mates to  neither  rule. 

4  of  3893  "1  The  natural  presumption  is  tliat  cliiindavaiid  is  not 
50  of  1909/  the  rule  ; 

but  in 

48  of  1891  Where  one-third  the  property  had  gone  to  the  one  son  of 
one  wife  and  two-thirds  had  gone  to  the  three  sons  of  the  second  wife,  held 
it  must  be  regarded  as  a  case  of  chumiavatul. 

22  of  J 895  Where  two-fifths  went  to  the  son  of  one  wife  and  three-fifths 
to  the  two  sons  of  the  other,  held  it  must  be  regarded  as  a  case  of  chundavand, 
especially  where  the  two  latter  held  jointly. 

See  also  150  of  1880  (where  the  facts  are  the  same  as  in  48  of  1891) 
and  31  of  1903. 

(e)    Chundavand  is  a  family  and  not  a  tribal  rule. 

119  of  1893;  12  of  1899;   2  2  of  1899. 

(/).  Chundavand  and  pagvand  are  rules  rather  of 
distribution  among  heirs  en  tilled  than  a  rule  of  succession, 
and  where  it  ap]ieai's  ihal  ancestral  property  was  distribut- 
ed by  {a)  cliundavand  or  {h)  pagvand.,  the  Court  may  pre- 
sume until  the  contrary  is  proved  that  in  subsequent  suc- 
cessions in  {a)  the  whole  l)lood  excludes  the  half-blood  in 


succession  inter  se,  and  in  {h)  both  whole  and  half-blood 
succeed  equally. 

4  of  1891,  F.  B.— So  also  C.  A.  657  of  1867  ;  C.  A.  821  of  1882  ;  C.  A. 
1 140  of  1883;  150  of  1888;  57  of  1889;  75  of  1889;  45  of  i8go;  12  of  1891  ; 
32  of  1891  ;  48  of  1891  ;  1 10  of  1891  ;  58  of  1892  ;  22  of  1895  ;  31  of  1903  ;  148 
of  igo8 ;  65  of  1917. 

(Note. — In  tht-  enrlior  decisions  It  was  generally  laid  down  that,  in  absence  of  custom, 

the  half-blood  were  excluded  by  the  whole  blood  irrespective  of  the  original  mode  of  distri- 
bution.   See  ridings  infra). 

The  onus  of  proving  the  contrary  rests  on  the  person 
denying — 

71  of  1887;  II  of  1889;  58  of  1892;  143  of  1892;  68  of  1896;  31  of 
1903  ;  58  of  191 1. 

The  rule  is  subject  to  the  modification  stated  in  34  of 
1900. 

If  the  original  method  of  distribution  was  "  pagvaud,  "  and  then  the 
whole  brothers  form  separate  groups,  and  inier  se  alter  the  rule  of  succession, 
the  presumption  of  4  of  1891  ceases  to  operate — thus,  A  had  two  wives,  B 
with  three  sons  and  C  with  two  sons.  The  5  sons  succeeded  equally,  but 
when  two  of  B's  sons  died  successively,  B's  third  son  succeeded  to  their 
shares  to  the  excluson  of  C's  sons.  Held,  when  u  question  arose  as  to  suc- 
cession to  one  of  C's  sons,  his  full  brother  excluded  B's  remaining  son,  the 
presumption  of  4  of  1891  having  failed. 

(g)  Under  Hindu  Law  the  preference  given  to  the 
whole  blood  does  not,  however,  extend  to  the  descendants 
of  the  same  grandfather — 83  of  1894. 

(h)  Cliundavand  is  a  dying  rule. 

14  of  1909. — Chundavand  is  slowly  giving  place  to  pagvcDid  wherever 
it  was  in  force. 

50  of  1909. — It  must  always  be  borne  In  mind  tliat  old  instances  ol'  the 
chundavand  rule  are  not  of  much  value,  inasmuch  as  in  man'i'  tribes  and 
places  the  rule,  though  once  followed,  is  going  out  of  use. 

Cf.  also  134  of  1892  and  58  of  191 1. 

(?■)  There  is  no  general  custom  in  the  Punjab  that  the 
whole  blood  excludes  the  half-blood. 

4  of  1 89 1  F.  B. 

(7)  Cases  noted  which  were  decided  before  4  of  1891 
F.  B.  must  be  dealt  with  with  due  regard  to  the  exposition 
of  the  law  in  that  ruling. 

These  cases  proceeded  on  the  assumption  that  subse- 
quent succession  was  irrespective  of  the  original  method  of 
distribution,  and  held  that  unless  a  special  custom  was 
proved  entitling  the  half-blood  to  succeed  equally  with  the 
whole  blood  he  must  be  excluded  in  all  cases. 

{k)  Rulings  in  regard  to  existence  of  pagvand  and 
chundavand. 


(I).  PAG  V  AND  PREVAILS,  THE 
WHOLE  AND  HALF-BLOOD  SUCCEED- 
ING EQUALLY. 

ARAINS— 

C.  A.  524  of  1868  f  Jullundur  and  Ludhi- 
74  of  1870  1  ana. 

AWANS— 

8  of  1879  Mauza  Nali,  Tahsil  Khushab. 

22  of  1899  Tahsil  Talagang,  Attock. 

29  of  1900  Kutb  Shahis  of  Mauza  Paur 

Miana,  Attock,  where  there  had  been 

no  grouping  or  association. 
65  of  1917  Mianwali. 


CHUNDAVANn  PREVAILS,  THE 
WHOLE  BLOOD  EXCLUDLNG  THE 
HALF-BLOOD. 


BRAHMINS- 
SI  (if  1884  Aiharajs  of  Bhiwani,  Hissar. 
CHIBHS— 

GONDALS— 

97  of  1919  Tahslls  Bhera  and  Sargodha. 

GUJARS— 

14  of  1909  Mauza  Hailakh,  Tahsil  Shakar- 
garh. 

GUNGALS— 

C.  A.  429  of  1871. 


77  Of  1885  Mohammadans  of  Gujrat. 


JATS- 


C.  A.  1228  of  1871  Ludhiana. 
C.  A.  340  of  1871  Ferozepore. 

105  of  1876    Bagris  of  Ferozepore  and 
Jullundur. 


C.  A.  1056  of  1877  j     Talwandi,  Batala. 

34  of  1879  Mauza  Kolaran,  Tahsil  Rupar. 

]%  ol  \IZ  \  °f 

C.  A.  1126  of  1880  Gants  of  Sonepat. 

127  of  1884  Sidhus  of  Jagadhri. 

62  of  1885  Paddas  of  Mauza  Jhawor,  Gur- 

daspur. 

63  of  1885  Sidhus  of  Kot  Jagraj,  Gurdas- 
pur. 

71  of  1887  Bains  of  Tahsil  Rupar. 
75  (if  1889  Chohls  of  Lahore. 
178  of  1889  Sangharas  of  Zira. 
4  (if  1891  Mohammadans  of  Gujrat. 
12  (if  1891  Hoshiarpur. 
4  of  1893  Mauza  Raman,  Tahsil  Moga. 
46  of  1897  Jhawars  of  Mauza  Changawan, 
Amritsar. 


C.  A.  657  of  1887  Jullundur. 

C.  A.  1160  of  1877  Kolairs  of  Amritsar. 

C.  A.  1140  of  1883  Bains  of  Ambala. 

63  of  1885  Sindhus  of  Amritsar. 

48  of  1886  Aulakhs  of  Amritsar. 

53  of  1886    Sanwans  of  Mauza  Daolu, 

Rohtak. 
32  of  1891  Lahore. 

48  of  1891  Sikhs  of  Mauza  Barwali,  Lu- 
dhiana. 

134  of  1892  Randhawas  of  Mauza  Chami- 

ari,  Tahsil  Ajnala. 
143  of  1892    Sidhu    Barars    of  Mauza 

Badladba,  Hissar. 
84  of  1893  Samrais  of  Tahsil  Batala,  and 

common  in  Gurdaspur. 
119  of  1893    Buiidhers  of  Mauza  Kohli 

Khurd,  Ludhiana. 
31  of  1894  Ghumars  of  Mauza  Sambar- 

yal,  Tahsil  Daska. 
5  of  1909    Sarais  of    Mauza  Dholpur, 

Batala. 

P.  L.  R.  26  of  1915  Mauza  Dogranwali, 
Sialkote. 
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r.lGVAND  PREVAILS— con/d. 

74  of  1898  Sindhus  of  Mauza  Baghiana 

Kalan,  Tahsil  Chunian. 
12  of  1899  Katarias  of  Rohtak. 
148  of  1909  Samras  of  Hafizabad. 
58  of  1911-  Mohammadan  Jats  of  Gurdas- 

pur. 

P.  L.  R.  22  of  1913  Mauza  Balla,  Karnal. 

KHATRIS— 

62  of  1868  Bedis  of  Jullundur. 
47  of  1901     Bedis  of  Chavinda,  Tahsil 
Zafarwal,  Sialkote. 

KORESHIS— 


CIIUNDA  VAND  PREVAILS— con/J. 

72  of  1915    Of  Mnuza  Kakrola,  Talnsil 
Delhi. 


P.  L.  R.  1900,  p.  447  Gujrat. 

MEHMARS— 

172  of  1882  Ludhiana. 
MOHAMMADANS  (unclassified)— 

35  of  1889  Always  anmrif^  Mohanimadans 

who  are  not  converts    from  Hinduism 
57  of  1889  It  is  a  fixed  rule  of  Moham 

madan  Law. 

PATHANS— 

35  of  1889  Amritsar. 
68  of  1896  Mitha  Khels,  Peshawar. 
29  of  1905  Yusafzais  of    Mauza  Dujana, 

Rohtak.  ■  ■  I 

RAJPUTS— 

57  of  1889  Tahsil  Pipli,  where  the  rule,       C.  A.  380  of  1883-,    Chibhs  of  Gujrat  when 
however,  fluctuates.  I    the    wives    are  Raj- 

45  of  1890  Narus  of  Hoshiarpur.  77  of  1885  J  putnis. 

110  of  1891  Baryahs  of  Jullundur.  150  of  1888  Bhattis  of  Shahpur. 

31  of  1903  Narus  of  Hoshiarpur. 

27  of  1912  Salarias    of    Mauza  Paral, 

Tahsil  Zafarwal,  .Sialkote. 
50  of  1915  Malkotras  of  Mauza  Panjwar, 
Tahsil  Una. 


51  of  1889  Ininiii;rants  from  HaslUiiagar 
to  Yusafzai,  Mardan. 


RATH  IS— 


  22  of  1902  Danwans  of  Tahsil  Palamimr. 

SHEIKHS— 

58  of  1892  Mauza  Saman,  Tahsil  Attock.   

11  of  1905  Mauza  Mulana,  Tahsil  Ambala. 

SIALS— 

50  of  1909  Jhang.   

SYADS— 
92  of  1887  Rohtak. 
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(»).  IN  THE  FOLLOWING  CASES  THOUGH  THE  RULE  OF 
PAGVAND  PREVAILED,  THE  WHOLE  BLOOD  EXCLUDED  THE 
HALF-BLOOD. 

ARORAS— 

C.  A.  855  of  1872.— Multan. 

25  of  1873. — Multan,  under  Hindu  Law. 
JATS— 

112  of  1868. — Mauza  Kajwara  Kalan,  Ludhiana,  Hindu  Law  being- 
applied. 

32  of  1919. — Kaliars  of  Kaliaranwala,  Tahsil  Mianwali ;  separate  groups 
having  been  formed  and  succession  among  them  regulated  accordingly. 

KORESHIS— 

34  of  1900. — Gujrat,  where  after  the  original  distribution  separate 
groups  had  been  formed  and  the  wholcMblood  had  on  two  occasions  excluded 
the  half-blood. 

MEKANS— 

C.  A.  2775  of -1915. — Kot-bhai  Khan;  Shahpur. 
MOHAMMADANS— 

P.  L.  R.  39  of  1906. — Attock. 

(Hi)     THE    WHOLE    BLOOD      EX-  THE    WHOLE    AND  HALF-BLOOD 

CLUDES  HALF-BLOOD,    NO  SUCCEED  EQUALLY,     NO  RULE  OF 

RULE     OF     DISTRIBUTION  DISTRIBUTION  BEING  STATED. 
BEING  STATED. 

HINDUS- 
IS  of  1867  Jullundur.  88  of  1886  Ambala. 

JATS— 

112    of  1868    Mauza    Ragwara    Kalan,         176  of  1889  Ludhiana. 

Ludhiana.  68  of  1893  Nawashahr,    Jullundur,  in 

21  of  1880  Hirs  of  Hoshiarpur.  collateral  succession. 

C.  A.  821  of  1882  Ambala. 
C.  A, '1140  of  1883  Bains  of  Ambala. 
5  of  1884  Mauza  Bilgah,  Tahsil  Phillour. 

^-  ^  \  IJogars  of  Ferozepore. 

11  of  1889.  S 

KORESHIS— 

34  of  1900  Mauza  Pindi  Miani,  Gujrat.   

MAHAJANS— 

C.  A.  925  <A  1881  Karnal.   

MOHAMMADANS— 

63  of  1867  Ferozepore.  -   

RAJPUTS- 
IS?  cif  1883  Khosas  of  Ferozepore.   

(iv)     THE  SISTERS  OF  THE  WHOLE-BLOOD  WERE  EXCLUD- 
ED BY  BROTHERS  OF  THE  HALF-BLOOD. 

SHEIKHS— 

163  of  1900  Jhajjar. 
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4.    THE  POSITION  OF  COLLATERALS   RESIDING   IN  ANOTHER 
VILLAGE. 

{a).  Generally  speaking,  the  mere  fact  that  collaterals 
are  resident  in  another  village  is  no  bar  to  their  succeeding 
to  ancestral  land,  but  where  the  property  is  self-acquired 
their  rights  are  postponed  generally  till  the  extinction  of 
near  cognates. 

64  of  1893. — Girths  of  Kangra. 

Plaintiffs  were  descendants  in  xillayc  A  of  ancestor  ol  B,  B  having,'' 
acquired  land  in  village  C.  Held  ou>is  on  them  to  show  they  were  heirs  as 
against  daug^hter's  sons  to  whom  the  widow  had  made  a  g^ift.  In  such  cases 
plaintiffs  cannot  show,  where  the  land  is  not  ancestral,  that  they  are  heirs  by 
community  of  descent. 

The  nearest  kinsmen  of  a  deceased  sonless  man  are  not  necessaril)-  his 
heirs  in  respect  of  his  property  of  every  description  including-  land  wherever 
situated.  When  the  society  of  which  they  and  the  deceased  are  members  is 
an  exog-amous  one  the  nearest  kinsmen  are  i  ommonly  his  heirs  to  his  ances- 
tral land  in  the  same  village  to  the  exclusion  of  daughters  and  their  issue. 
There  is,  in  such  circumstances,  a  double  foundation  for  the  title  of  the  kins- 
man, one  community  of  descent  and  the  other  that  the  land  is  part  and  parcel 
of  the  village  territor}-  occupied  by  their  ancestor.  But  when  a  kinsman  has 
separated  himself  from  his  family  of  origin  and  migrated  to  another  territory 
and  acquired  land  there,  and  his  line  becomes  extinct  for  lack  of  lineal  male 
descendants,  the  only  title  which  the  kinsman  of  the  last  male  holder  can 
stand  upon  is  one  by  community  of  descent.  It  is  not  known  that  this  alone 
is  commonly  recognized  as  being  a  good  title  to  land  in  the  village  where  the 
deceased  or  his  ancestor  had  settled  and  in  which  the  kinsmen  are  strangers. 

C.  A.  733  of  1899. — I  am  not  clear  that  there  is  a  distinct  rule  of  cus- 
tomary law  under  which  a  man's  relatives  are  precluded  from  claiming  suc- 
cession to  his  land  merely  because  they  do  not  reside  or  are  not  proprietors  in 
the  village  in  which  such  land  is  situate. 

110  of  1906  F.  B. — It  is  incorrect  that  mere  community  of  descent  docs 
not  give  the  agnates  of  a  deceased  landowner  a  right  of  succession  to  acquired 
land  left  in  a  village  where  they  do  not  own  land. 

It  has  not  been  laid  down  in  64  of  1893  and  other  rulings  on  the  point 
that  mere  community  of  descent  does  not  give  agnates  of  a  deceased  land- 
owner a  right  of  succession  to  acquired  land  left  by  him  in  a  village  in  which 
they  do  not  own  land. 

4T  of  1909. — The  fact  that  a  person  lias  abandoned  his  holding  and  \ 
lage  does  not  necessarily  debar  him  or  his  sons  from  succeeding  in  his  an- 
cestral \  illage. 

P.  \V.  R.  118  of  1908.  ^ 

P.  f..  R.  98  of  1912.  I      The  mere  fact  thai  the  collateral  docs  not 

P.  L.  R.  122  of  1912.  '  reside  in  or  own  land  in  the  village  docs  not 
P,  L.  R.  143  of"  1912.  disentitle  him  to  succeed. 

47  cf  1917-  ' 
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P.  W.  R.  g8  of  191 2. — A  collateral  cannot  be  excluded  merely  on  the 
ground  that  his  ancestor  never  held  the  land  to  which  he  claims  to  succeed. 

(b)  .  For  right  of  collaterals  residing  elsewhere  to  suc- 
ceed in  presence  of  daughters  see  infra. 

C.  A.  96  of  1886;  64  of  1893;  18  of  1896;  73  of  1896;  103  of  1900; 
2  of  1909;  p.  W.  R.  139  of  igio. 

(c)  .  The  position  of  collaterals  residing  elsewhere  in 
competition  with  the  village  proprietary  body. 

68  of  1898. — A  village  X  was  founded  by  A  within  village  Z.  In  case  of 
succession  in  village  X  the  claim  lay  between  other  owners  in  X  and  colla- 
terals in  Z.    Held,  the  proprietors  were  excluded  by  the  collaterals. 

78  of  1898. — Dhillon  Jats  of  Naraingarh,  Amritsar. 

Where  plaintiffs  are  collaterals  of  a  deceased  proprietor  in  another  village 
whose  common  ancestor  had  held  possession  of  the  land  in  suit,  they  are, 
though  non-residents,  preferred  to  other  proprietors  in  deceased's  village 
who  were  not  related  but  were  of  the  same  got. 

The  fact  that  the  co-vilhigers  had  successfully  contested  an  alienation  by 
!;he  deceased's  widow  only  amounted  to  a  finding  they  were  competent  to 
contest,  not  that  they  were  preferred  to  the  plaintiffs,  who  were  not  parties  to 
the  suit. 

18  of  1910. — A  nephew  of  a  deceased  proprietor,  wlio  does  not  reside  in 
the  village  where  the  deceased  left  property  and  is  not  a  proprietor  therein, 
succeeds  in  preference  to  the  village  body  on  whom  the  onus  is. 

P.  L.  R.  122  of  1912. — In  the  presence  of  collaterals,  however  remote, 
even  if  he  holds  no  land  in  the  village  and  his  ancestor  neve:  held  the  land  in 
suit,  the  descendants  of  the  founders  of  the  village  or  the  proprietary  body 
are  excluded. 

(d)  .  The  position  of  the  collateral  residing  elsewhere 
in  competition  with  cognates. 

103  of  1900.— Telis  of  Pachmand,  Shahpur,  self-acquired  land  in  other 
village. 

Plaintiffs  claiming  to  be  collaterals,  but  not  being  owners  in  the  village, 
were  held  not  entitled  to  exclude  a  daughter's  son,  the  onus  being  on  them. 

(e)  .  The  position  of  collaterals  residing  elsewhere  in, 
competition  with  collaterals  in  deceased's  village,  whei'fe 
there  has  been  a  separat  ion  of  villages. 

143  of  1888. — Where  there  has  been  a  division  among  the  descendants 
of  a  common  ancestor,  each  part  taking  a  separate  village,  those  taking  in 
one  village  are  excluded  by  those  taking  in  the  other,  Vv'hen  the  succession  is 
in  the  laltter, 


See  also  the  right  of  the  collateral  residing  elsewhere  to 
object  to  alienations. 


4^ 

5.  THE  RIGHT  OF  THE  VILLAGE  PROPRIETARY  BODY  TO  SUC- 
CEED. 

(a).  The  general  position  of  the  village  proprietary 
body  is  a  difficult  one.  In  the  hill  tracts,  where  a  tenure 
similar  to  a  feudal  tenure  existed  in  pre-British  times,  and 
the  village  community  as  an  entity  had  not  reached  the  same 
development  as  in  the  plains,  it  may  be  said  generally  that 
the  village  body  had  no  right  of  succession,  there  was  al- 
ways escheat  on  the  failure  of  direct  or  collateral  heirs  to  ihi 
Raja  from  whom  the  feudal  tenure  v/as  derived. 

On  the  plains  the  right  of  the  village  proprietary  body 
varies.  In  both  homogeneous  and  heterogeneous  villages 
the  daughter  and  'other  near  cognates,  particularly  when 
residing  in  the  village,  would  generally  exclude  the  village 
proprietary  body  as  such.  In  homogeneous  villages,  how- 
ever, if  there  be  a  clear  proof  of  community  of  descent,  the 
proprietary  bod}^  would  sometimes  come  in  either  before  or 
after  near  cognates. 

Where,  however,  there  are  no  heirs,  agnatic  or  cog- 
natic,  there  would  be  conflict  between  the  village  projjrie- 
tary  body,  claiming  in  virtue  of  either  a  supposed  or  genuine, 
though  unjjrovablie,  community  of  descent,  or  of  a  com- 
munity of  interest,  and  the  State  claiming  escheat  as  the 
ultimate  owner  of  all  land  and  therefore  entitled  to  the  re- 
version of  the  estate  on  the  extinction  of  heirs. 

Strictly  speaking,  in  both  heterogeneous  and  honio- 
geneous  villages,  where  community  of  descent  cannot  ]:>e 
proved,  the  State  is  entitled  to  claim  escheat  in  preference 
to  the  village  proprietary  l)ody.  In  heterogeneous  villages 
there  is  no  reason  why  this  legal  claim  should  not  be  strict^ly 
enforced;  in  homogeneous  villages  it  may  sometimes  be  in- 
advisable for  the  State  to  enforce  its  strict  legal  rights. 

(6)  .  The  position  of  the  village  proprietary  body  in 
competition  with — 

(7)  .  Daughters— see  Infm  31  ul  1867  ;  P.  W.  R,  i;56  of  1908;  11  ol  1911. 
(ii) .    Sisters— sec  iufni  136  n\  188^,  28  o!  1904 ;  90  of  1915 :  C.  A.  2098 

of  1915:  85  ol  1916. 

[Hi).    Other  female  heirs,  or  cognates,  or  widow's  relative. 

336  of  1884. — Ciujars  of  Mauza  Sarhana,  Tahsil  Rupar.  Fenuile  cousins 
excluded  the  vitlagc  bod}-.  Female  relatives  are  preferable  to  mere  strangers 
or  to  persons  whoso  connection  is  the  result  of  legal  and  social  institutions 
only. 

178  of  1888. — Mauza  Khai,  Fcrozeporc.  A  heterogeneous  village  body 
not  entitled  to  succeed  in  presence  of  descendants  of  dec^eased's  paternal 
aunt.  • 
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141  of  1893. — Exogamous  Hindu  Jats  of  Mauza  Musapur,  Tahsil 
Jullundur.  Uncle's  daughter's  son  from  other  village  cannot  dispossess  Jat 
i}ialiks  ol  a  different  got  who  were  original  donors  in  possession.  The  onus 
of  showing-  the  right  is  on  the  person  out  of  possession,  but  had  the  uncle's 
daughter's  son  been  in  possession  it  would  have  been  on  the  proprietary  body 
to  show  they  had  the  right  to  oust. 

Gi  of  1894. — Sohel  Jats,  Tahsil  Ajnala,  Amritsar.  The  village  body  was 
allowed  to  succeed  in  j^reference  to  a  great-grandson's  daughter's  son  of  the 
common  ancestor  of  whom  deceased  was  the  great-great-grandson. 

77  of  1896. — The  members  of  a  village  community  are  not  ultimate  heirs 
of  any  co-sharer  among  them  in  every  instance  without  regard  to  the  constitu- 
tion of  the  village.  In  particular  case,  Ambala  Town,  the  thtdladars  as 
iliulladars,  claimed  to  succeed  to  a  widow  as  against  her  brother's  son  who 
v.  as  in  possession  under  a  gift.  \  he  village  is  heterogeneous,  and  the  thullas 
are  revenue  and  not  ancestral  divisons.    The  thuUadars  failed. 

95  of  1905. — Girths  of  Tika  Bonehr,  Mauza  Baldhar,  Kangra.  A  sister's 
son  who  had  rendered  services  excluded  the  heterogeneous  body  of  the  pro- 
prietors of  the  tika. 

63  of  1908. — Direct  descendants  of  daughters  and  daughter's  son  of  a 
deceased  proprietor's  ancestor  succeeded;  village  heterogeneous  and  claim- 
ants of  another  got^ 

137  of  1908. — Balana,  Panipat.  Aunt's  son  excluded  proprietors  in  pana 
of  different  got ;  village  heterogeneous. 

P.  W.  R.  66  of  1909. — Where  the  Riwaj-i-ain  provides  that  the  pro« 
prietors  of  the  patti  shall  succeed  a  la-waris,  held  it  would  be  an  unwarrant- 
able extension  of  the  agnatic  theory  to  allow  the  proprietors  in  a  bhayachara 
village  to  succeed  in  presence  of  deceased's  wife's  first  cousin  once  removed, 
who  was  in  possession  and  a  member  of  the  proprietary  body. 

3  of  1914. — In  a  heterogeneous  village,  the  pattidars  as  such  cannot  oust 
the  brother's  son  of  a  widow  in  possession. 

24  of  1917. — Jats  Mauza  Kheri  Gangan,  Hissar.  Sister's  son  succeeds 
in  preference  to  thidhidars. 

28  of  1917. — Rajputs,  Ludhiana.  General  rule  is  that  in  absence  of  all 
agnates  any  cognate,  however  distantly  related  to  deceased,  excludes  village 
proprietary  body. 

65  of  1918. — In  absence  of  collaterals  a  sister  and  a  sister's  son  has  a 
right  of  succession  preferable  to  the  rights  of  a  proprietary  body  or  Govern- 
ment, especially  in  villages  which  are  not  homogenous  and  are  composed  of 
proprietors  of  different  religions,  castes  and  tribes. 

I  Lahore  554. — Brahmins  of  Tahsil  Kharian  following  Hundu  law. 
l^'ather's  sister's  sons  exclude  Rajput  village  proprietary  body. 

{(').  The  right  of  the  proprietary  body  to  evict  strang- 
ers in  possession  of  a  deceased  proprietor's  land. 

See  supra  141  of  1893;  P.  W.  R.  66  of  1909;  3  of  1914. 
i6  of  191 2. — As  against  strangers  the  village  body  may  succteed  even 
in  heterogeneous  villages  when  the  M^'ajib-ul-urn  recognizes  the  right. 
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P.  L.  R.  i8  of  1913.^ — Maiiza  BIshangarh,  Ambala.  Descendants  of  the 
original  founders,  who  were  co-sharers  in  the  shmitilat  Iiad  such  a  community 
of  interest  between  themselves  and  the  deceased  proprietor  dying-  without 
heirs  as  to-'entitle  them  to  oust  a  trespasser. 

P.  L=  R.  142  of  191 3. — When  Jats  take  possession  of  an  heirless  pro- 
prietor's estate  of  their  own  got,  the  general  proprietary  body  of  the  ,i!!;u;e 
is  neither  entitled  to  take  any  share  without  proving  they  are  equally  entitled, 
nor  are  they  competent  to  oust  the  persons  in  possession  without  showing 
their  own  supierior  right. 

(d).  General  rulings  as  to  the  existence  of  a  right  of 
escheat  to  the  village  proprietary  body  at  all. 

Generally  speaking,  there  is  no  such  right,  but  it  has 
been  allowed  in  some  homogeneous  villages. 

49  of  1886. — INIauza  Mahtand,  Delhi.  There  is  no  escheat  to  the  pro- 
prietary body.     The  onits  is  on  them. 

C.  A.  2498  of  1888. — Kangra.    Esrheat  permitted. 

78  of  1888.— Mauza  Kakar  Mnrza,  Ambala. 

The  fact  that  thiiUadars  are  of  the  same  got  and  hold  in  the  same 
thulla  is  a  strong  presumption  they  are  ultimate  reversioners, 

61  of  1898. — Kangra  District. 

It  appears  difficult  to  lay  down  a  rule  of  general  application  merely  upon 
a  priori  grounds.  Much  would  depend  upon  the  facts  of  each  case  and  jthe 
constitution  of  the  village.  In  a  village  held  on  a  strictly  tribal  tenure,  or  in 
which  the  community  is  a  compact  one,  the  probability  is  that  heirless  land 
would  be  taken  possession  of  by  the  tribesmen  or  the  community,  and  that 
strangers  would  be  excluded.  The  right  of  escheat  would  have  an  historical 
foundation  in  such  communities.  But  no  such  inference  can  be  drawn  where 
the  proprietors  are  a  heterogeneous  body  and  where  possession  is  essentia! ly 
the  measure  of  right.  Here  the  right  of  escheat  ought  to  be  affirmatively  es- 
tablished by  cogent  evidence.  Even  if  the  right  of  escheat  can  be  presumed  to 
exist  in  certain  parts  of  the  Province,  it  would  be  impossible  to  extend  thte  pre- 
sumption to  villages  in  the  hills  of  the  Eastern  Punjab.  Land  in  the  Kangra 
district  is  not  ordinarily  held  on  tribal  principles,  and  a  village  community 
there  is  something  very  different  from  a  village  community  in  the  plains.  In 
theory  a  Punjab  village  is  ordinarily  a  piece  of  land  originally  waste  acquired 
by  conquest,  purchase  or  other  manner,  and  settled  upon  and  brought  under 
cultivation  by  one  or  more  members  of  a  single  tribe  or  by  a  number  of  per- 
sons or  families  belonging  to  two  or  more  tribes  associated  for  this  purpose... 
the  entire  proprietary  right  belongs  to  the  founders  of  their  descendants. 

In  the  hills  before  the  advent  of  British  rule  each  Raja  was  theoretically 
the  landlord  of  the  entire  area  in  his  raj.  He  was,  as  it  were,  the  manorial 
lord  of  the  whole  country — the  acknowledged  fountain  of  all  rights  in  the  soil, 
and  no  tenure  was  complete  without  investiture  from  him. There  was  formerly 
no  ownership,  no  village  community,  there  could  be  no  escheat  to  the  latter. 
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Joint  liability  in  payment  of  revenue  or  joint  rights  in  waste  land  will  not 
create  a  right  of  escheat. 

C.  A.  733  of  1899. — There  is  no  general  rule  applicable  to  village  com- 
munities in  the  Punjab  under  which  the  land  left  by  a  village  proprietor,  with- 
out male  descendants  or  collaterals  in  the  village,  escheats  to  his  co-owners. 

P.  L.  R.  26  of  1904. — Where  the  village  is  a  bhayachara  one,  and  pro- 
prietorship belongs  to  different  guts,  there  is  no  presumption  that  land  es- 
cheats to  the  proprietary  body  on  the  death  of  an  owner  without  heirs. 

102  of  1906. — Murtazapur,  Karnal.  Pattidars  as  such  have  no  right  of 
succession  to  the  estate  of  other  p(tl!idtn-s  of  a  different  tribe,  when  the  vil- 
lage is  heterogeneous. 

18  of  1910. — A  right  of  escheat  to  the  village  body  cannot  be  presumed  ; 
it  must  be  cL'finitely  pro\ed. 

P.  L.  1^.  323  of  1913. — Where  a  proprietor  governed  by  customary  law 
dies  without  heiis  his  property  will  go  to  the  proprietors  of  the  deceased's 
patti,  provided  it  is  owned  by  one  got  forming  a  compact  and  homogeneous 
community — a  fact  from  whi(  h  the  Courts  may  draw  a  presumption  of  com- 
mon descent — Mauza  Fiiridpur,  Jagadhri. 

(e).  Rules  for  division  when  escheat  to  the  village  pro- 
prietary body  exists. 

P.  L.  R.  85  of  1912. — Where  the  proprietary  body  does  succeed  on  the 
extinction  of  a  line,  the  prop^n  ty  goes  to  all  proprietors  in  the  thulJa  or  patti 
of  one  tribe. 

P.  L.  R.  235  of  1912. — Though  defendants  were  of  the  same  got  as  the 
deceased,  yet  in  absen.ce  of  proof  that  they  were  agnates  of  deceased,  they 
would  have  no  greater  claim  than  other  members  of  the  proprietary  body  not 
of  the  same  got. 

57  of  1912. — Where  land  is  in  a  tlntlla  within  a  patti  and  the  thulladars 
are  in  possession,  held,  even  though  Government  should  have  succeeded,  the 
pattidars  have  no  right  as  against  the  thulladars  when  no  proof  of  their  right, 
even  if  Riwaj-i-aiii  and  Wajih-id-ara  supported  them. 

See  also  P.  L.  R.  142  of  1913,  supra,  p.  51. 

{/).    The  right  of  the  State  to  escheat. 

There  is  always  an  ultimate  right  of  escheat  to  the 
Crown.  Custom  may  show  the  village  proprietary  body 
comes  in  before  the  Crown ;  it  does  not  in  heterogeneous  vil- 
lages, it  may  in  some  instances  be  preferred  in  homogeneous 
villages. 

VIII  Mo.  I.  A.  500;  16  of  1912. 

But  whether  Government  should  enforce  the  right  of 
the  State  is  a  matter  to  be  decided  after  considering  the  cir- 
cumstances of  each  case. 

2  Rev.  of  1911. — The  right  of  the  Crown  to  claim  escheat  rests  not 
on  Hindu  or  customary  law  but  on  grounds  of  general  or  universal  law. 
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The  right  can  only  arise  in  the  absence  of  relations  entitled  by  law  or  cus- 
tom to  inherit. 

The  right  of  the  proprietary  body,  as  a  whole,  to  succeed  in  cases  in 
which  it  exists  is  primarily  based  on  real  or  assumed  relationship  to  the  holder 
of  the  land  or  the  member  of  the  proprietary  body  from  whom  his  title  was  de- 
rived. 

Such  a  right  should  be  assumed  in  the  case  of  a  homogeneous  estate  or 
sub-divison  of  an  estate,  where  the  owners  are  all  or  nearly  all  of  the  same 
tribe  as  the  last  holder  of  the  land  or  the  member  of  the  proprietary  body  from 
whom  he  derived  his  title. 

It  should  not  be  assumed  in  the  case  of  heterogeneous  estates  or  sub- 
divisions of  estates  held  by  persons  of  different  tribes  or  different  gots  of  the 
same  tribe.  The  presumption  in  such  cases  is  thai  the  StaWe  has  a  right  of 
escheat. 

When  the  property  in  the  land  was  originalh'  derived  by  gift  from  a  mem- 
ber of  the  tribe  of  the  original  body,  the  right  of  the  body  should  be  rccag- 
nized  on  failure  of  the  donor's  and  donee's  heirs. 

In  any  case  where  the  JVajib-uI-arz  declares  the  right  of  the  proprietary 
body  to  succeed  to  the  land  of  heirless  owners.  Government  should  set  up  no 
claim. 

Accordingly,  the  heirless  land  concerned  being  situate  in  Patti  Mohra, 
Mauza  Kaliana,  Tahsil  Thanesar,  Karnal,  a  village  owned  by  an  utterly 
heterogeneous  proprietary  body,  where  even  the  Jat  proprietary  body  is  of 
different  gSts,  tjoth  in  the  village  as  a  whole  and  in  the  patti  concerned,  and 
the  land,  having  originally  been  owned  by  a  Jat  of  a  got,  of  which  he  was  the 
onlv  representative  in  the  village,  and  having  been  held  after  his  death  by  his 
wife's  nephews  belonging  to  a  village  in  Ambala  district,  held  there  was  no 
possible  claim  of  succession  in  the  proprietary  body  of  the  village  or  the  patti 
as  a  whole,  or  in  the  Jat  proprietors  separately,  and  it  must  be  held  the  land 
reverts  to  the  Crown. 

P.  L.  R.  235  of  191 2. — The  rights  of  the  proprietary  body  as  a  rulfe  are 
even  less  than  those  of  the  Crown. 

P.  L.  R.  142  of  ic)i3- — I"  t'le  absence  of  any  special  custom  to  the  con- 
trary, in  the  event  of  a  proprietor  dying  without  heirs  his  jpstate  escheats  to 
(lovernment. 

But  in  the  following  cases  the  proprietary  body  was  pre- 
ferred to  the  Crown. 

80  of  1885. — Delhi  (Note. — In  this  case  it,  however,  appears  that  the 
village  was  an  ancestral  one,  and  the  succession  was  to  a  widow's  estat'e  fall- 
ing in  on  remarriage) . 

C.  A.  2493  of  1888, 
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III.  THE  RIGHTS  OF  FEMALES. 

In  the  absence  of  male  lineal  descendants  certain 
female  relatives  of  the  last  male  proprietors  obtain  an  eetate. 

1.    RIGHT  OFTHE  WIDOW. 

(a)  .  Ordinarily  the  widow  of  a  proprietor,  dying  with- 
out male  lineal  descendants,  obtains  as  an  equivalent  to 
maintenance,  a  life  estate  in  ancestral  property  with  pos- 
session determinable  on  her  death,  generally  on  remarriage 
and  sometimes  in  case  of  unchastity,  and  the  right  is  not 
affected  by  the  fact  that  her  husband's  estate  was  joint. 

34  of  1880,  18  of  1887,  54  of  1899. 

46  of  1891. — It  is  a  common  practice  to  allot  to  a  female  entitled  to  main- 
tenance a  portion  of  land  in  lieu  of  maintenance,  as  a  matter  of  convenience. 
This  probably  led  to  the  widow's  life  estate. 

50  of  1893. — In  the  Punjab  by  custom,  the  widow  of  a  sonless  man  is 
ordinarily  only  entitled  to  possession  or  enjoyment  of  her  husband's  land  for 
l;fe  or  till  remarriage. 

P.  L.  R.  13  of  191 1. — ^When  land  is  given  to  a  widow  for  maintenance 
she  can  hold  till  death,  remarriage  or  unchastity  forfeiting  the  estate. 

8  of  1916. — Both  under  Hindu  law  and  agricultural  custom  a  widow  is 
entitled  to  a  life  estate  in  her  husband's  estate  and  not  merely  to  maintenance. 

She  generally  succeeds  to  the  non-ancestral  property  to 
exclusion  of  collaterals. 

p.  W.  R.  174  of  1915. 

(b)  .    Cases  where  life  estate  allowed  or  only  mainte- 


nance. 

OBTAINED  A  LIFE  ESTATE. 
ARAINS— 

34  of  1880  Karnal. 

P.  W.  R.  6  of  1918  Lahore,  in  presence  of 
brothers  ami  nephews. 

ARORAS— 

C.  A.  1422  of  1887  Multan  City,  in  pre- 
sfiice  of  a  father  and  brother. 

BANIAS— 


OBTAINED  MAINTENANCE  ONLY. 


BHAPLAS— 

101  uf  1917  Tahsil  Multan. 


BHATIAS— 
BALUCHI8— 


103  of  1891  Basals  of  Jullundur  City,  in 
joint  estate  where  property  acquired  by 
husband  and  his  brother. 


78  of  1913  Kangarh,  Muzaffargarh. 

119  of  1907    Gurmanis  of  Dera  Ghazj 
Khan. 
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OBTAINED  A  LIFE  ESTATE.  OBTAINED  MAIN  IENANCE  ONLY. 

BRAHMINS— 

83  i>f  1905  Non-ugriculturislb  of  Karnal   

City,  in  a  joint  estate. 

JATS— 

28  of  1870  Ambala,  in  a  joint  estate.   

C.  A.  954  of  1873  Gujranwala,  in  a  joint 

estate. 

20  of  1895  Gills  of  Ludhiana. 

29  of  1903  I\alars  of  Jagraon. 

JIULAHAS— 

114  of  1893  Non-agricultural  Kashmiris   

of  Sialliote  Town. 

KASHMIRIS— 

17  of  1913  Conib-nialvers  of  Jheluni  City.   

KHATRIS— 

24  of  1893  I'Lhannas  uf  Peshawar  City,  a         60  of  1895  Bhandaris  of  Batala  Town. 

separated  family.  Under  Hindu  Law  in  presence  of  sons, 

133  of  1908  Sodhis  of  Ferozepore.  but     if    partition    by    the    sons  thp 

8  of  1916  Jagirdars  of  Attock  District.  widow    gets    an    equal    share,  which 

she  holds  as  a  life  estate. 

KHATTARS— 

  172  of  1912  Tahsil  Fatehjang,  in  presence 

of  sons, 

KORESHIS— 

92  of  1901  Gujranwala  Town.   

MAJAWARS—  ,.  - 

66  of  1905  Mailsi,  Multan.   

MOGHALS— 

104  of  1881   Rawalpindi  obtaining  share 
according  to  ShaVra. 

MOHAMMADANS  (unclassified).  ......  ^ 

84  .d  1867. 

5  Of  1868  Ambala. 

30  of  1868. 

87  of  1868  Multan. 

65  of  1881  Mustafabad,  Ambala.  ,. '    ■     ^.   '.  I  .  -  \ 

PATHANS— 
8  of  1874  Mauza  Seoti,  Gurgaon. 

89  of  1886  Ivasurias  of  Bannu,  in  presence   

of  cousin  of  deceased  husband. 

P.  W.  R.  114  of  1911     Ansaris  of  Jul- 
lundur     Basils,     in     presence     of  a 

Ijrother.  '  -Z-'' 

RAJPUTS— 

90  of  1888  Mauza  Lohara,  Gurdaspur.  C.  A.  381  of  1886. 
P.  L.  R.  93  of  1904  Kangra,  in  presence 

of  near  collaterals. 
73  of  1006  Sahswals  of  Fattehjaiig  (even  :  -  ,  ■ 

if  she  be  wife  of  an  inferior  caste).  •     ,-     "  ,  _^ 
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15  of  1915  Bakrals  uf  Mauza  Dewi,  Rawal- 
[lindi. 

SAWATHIS— 

  P.  L.  R.  62  of  1903  Ha/ara. 

SHEIKHS— 

C.  A.  1079  i  f  1876  Siisa. 

74  of  1902  Bokhaiis  of   Mauza  Bakar-  '   

wala,  Delhi. 
113  of  1912  Arlizans  of  Delhi,  gets  her 

share  under  Mohanimadan  Law. 

SUDS— 

192  of  1883  Lahore. 

149  of  1888  Tarn  Taran,  in  a  joint  estate.   

SYADS— 

C.  A.  300  of  1870  Ludhiana  City.   

95  of  1879  7 

41  of  1895     3    Bokharis  of  Jhang. 

102  of  1884  Kerozcporc. 

82  of  1887  Mauza  Kharkhauda,  Rohtak. 

18  of  1889  ■)    Gardczis  of  Multan. 
102  of  1901  ) 

«  .  ''it'' 

11  of  1896  Ambala  District. 

14  of  1911  Sialkote  City. 

SPECIAL  FAMILY  CASES— 

30  of  1868  Singhpura.  Jagirdars  of  40  of  1869  SiUli  Sar;lars  of  .vrnauli, 
Ambala  (of  small  portions;  if  estate  "  moveables  and  immoveables  on  same 
small,  all).  footing. 

13  of  1875  Mandal  family  of  Karnal. 
52  of  1886  Ranas  of  Maiiaswal,  Hoshiar- 
piir. 

16  of  1890  Sikh     Sardars  of  Lodhran, 
females  are  entirely  excluded. 


(c)  Among  certain  Mohammadans  the  estate  taken  by 
a  widow  is  a  full  estate,  but  they  are  either  residents  of  towns 
or  are  of  high  caste  governed  by  Mohamniadan  Law, 

In  the  following  cases  a  full  estate  was  granted  ; — 

27  of  1868. — Khojas  of  Kasur,  excluding-  sisters  in  the  absence  of  sons. 
85  of  1887. — Patlians  of  Panipat,  residents  in  town,  owning  land. 
4  of  1888. — Gardezi  Syads  of  Multan,  but  see  102  of  igou 

25  of  1890. — Bokhara  Sheikh  .Syads  of  Sadhora,  Ambala. 

126  of  KJ12,  P.C. — .\nsari  Sheikhs  of  Danishniandi,  Julknidur. 
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But  refused  when  claimed  in. 

14  of  191 1. — Syads  of  Lahore  City,  where  she  siKceeded  to  whole  estate. 
4  of  1916. — Moliammadan  Bhatti  Rajputs,  Mauza  Is^uni,  Jhelum. 
125  of  1916. — Parachas,  Makhad,  Attock. 

{d)  Under  Hindu  Law  the  estate  is  invariably  a  life 
estate.    A  claim  to  a  full  estate  was  refused  in 

192  of  1883. — Suds  of  Lahore. 

{e)  The  fact  that  the  widow  is  a  karewa  widow  does 
not  affect  her  right. 

22  of  1889  ;  54  of  1899. 

(/)  The  reversion  of  her  life  estate  is  to  her  husband's 
heirs  and  not  to  her  own  heirs. 

{g)  Where  only  maintenance  is  allowed,  it  should  be 
fixed  after  considering  the  position  of  the  family,  and  in 
some  cases  it  is  appropriate  to  give  a  portion  of  the  land  it- 
self. 

II  of  1882  ;  C.  A.  381  of  1886;  II  Rev.  of  1895  ;  60  of  1895  ;  30  of  1905  ; 
49  of  1910;  112  of  1912. 

123  of  1916. — A  Hindu  widow  is  entitled  to  a  suitable  residence  and  also 
to  a  fixed  recurring-  sum  for  her  maintenance,  which  should  provide  for  reason- 
able wants  for  purpose  of  charities,  religious  wants,  food,  raiment  and  lodg- 
ing, having  regard  to  the  amount  of  the  estate,  her  position  in  life  and  circum- 
stances of  the  family. 

{h)  A  widow's  estate  is  only  limited  where  there  are 
reversioners,  and  she  has  ordinarily  absolute  power  where 
there  are  none;  e.g.  when  there  are  only  pattidars  claiming 
after  her. 

3  of  191 4.    Cf.  also  9  of  1899. 

(/)  In  the  presence  of  sons  the  widow  gets  nothing  but 
maintenance. 

II  of  1882. — Dhillon  Jats,  Ferozcpore  ;  C.  A.  381  of  1886.  Rajputs; 
107  of  1886  Arains  of  Fierozepore  ;  17  of  1891. 

59  of  1894. — Awans  of  Rawalpindi. 

116  of  1906. — Arains  of  Ludhiana. 

85  of  1912. — Gujars  of  Ludhiana. 

112  of  191 2. — Khattars  of  Tahsil  Fattehjang. 

C.  A.  1550  of  1916. — Vigiimal  Khojas  of  Shahdara,  Lahore, 

(7)  The  widow  is  at  liberty  to  resign  her  right  to  pos- 
session, and  take  maintenance. 

9  of  1899. — Under  customary  law  it  is  open  to  a  widow,  who  is  entitled 
io  a  life  interest  in  her  husband's  property  for  her  maintenance,  to  elect  not 
to  take  possession  but  to  take  niaintCiKiiicc  hom  licr  husband's  male  heir, 
and  in  such  event  the  latter  becomes  invested  with  the  right  of  ownership 
over  such  property. 

See  also  17  of  1902. 
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(k)    The  widow  with  a  life  interest  is  not  a  co-sharer. 

9  of  1899. 

(l)  A  childless  widow  in  the  presence  of  children  of  an- 
other widow  ordinarily  gets  only  maintenance. 

Girrs  AiAINTENAXCl'  ONLY.  GETS  A  SHARE. 

ARAINS— 

107  of  1886  Mau/a  Kasu  Bogu,  Fcruzc-         C.  A.  1132  of  1873  Alauza  Fai/pur  Kluird, 

pi'ic.  Laliui'c. 
116  of  1906  Ludliiana. 

AWANS— 

59  of  1894  Rawalpindi.  '   

GUJARS— 

85  of  1912  Ludliiana.   

•3ATS— 

11  of  1382  Uhilluns  of  Koio/iepore.  43  of  1919  Siskh?,  Lmlfiiaiia  District. 

KHATRIS— 

  21  of  1882  Majithia,  gct.s  whole  estate  in 

presence     of     children     of     a  dharcl 
M0GHAL3-  wife. 

C.  A.  341  of  1S80  Ra\\alpindi.  "  60  of  1895  Bhandaris  of  Batala. 

49  of  1910  Mauza  Badia  Kadir  Baldish, 
ftAJPUTS—  -  'I'ahsil  Pindi. 

52  of  1886  |)o.lhs  of  Maiiaswal,  lloshiar- 

pur.  • 
C.  A,  381  of  1886, 

30  >'f  1905  Ciiohans  of  Rawalpindi. 

{/It).  The  widow's  right  only  acci  ues  on  the  husband's 
death,  and  if  it  does  not  accrue  then,  it  cannot  accrue  later 
by  the  death  of  a  subsequent  heir. 

92  ol  1869. — Hindu  Law. 

64  of  1910. — Sikh  Jats  of  Ferozeporc.  If  her  husband  has  been  suc- 
ceeded bv  his  son  and  the  son  dies,  the  widow  who  has  remarried  her  hus- 
band's brother,  cannot  succeed  in  presence  of  other  brothers  of  the  husband. 

(n).    The  right  of  the  widow  to  succeed  collaterally. 

The  right  is  an  exceptional  one,  but  there  are  instances 
where  it  has  been  allowed.  Onus  probandi  is  on  the  widow 
claiming. 

77  of  1893,  ^5  J9o6,  51  of  1909  and  98  of  1910,  P.  h.  R,  322  of  1913. 
SUCCEEDS  COLLATERALLY.  DOES  NOT  SO  SUCCEED. 

ARAINS- 

146  of  1839  Niliodar,     succeeds     to  het   „ 

husband's  lirotlier  but  not  to  distant 
collaterals,  in  presence  of  7th  colla- 
terals. 

BRAHMINS— 

7  of  1909  Tahsil  Shalial-garii,  i. 
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SUCCEEDS  COLEATERALLY.  .  DOES  NOT  SUCCEED. 

GIRTHS— 


72  of  1906  Tahsil  Hamirpur. 
JATS— 

25  of  1888  Ferozcpore,  even  when  re- 
married lo  brother  of  first  husband 
succeeds  to  estate  of  co-widow 
derived  from  the  husband,  in  pre- 
sence of  brothers  of  deceased. 

133  of  1893  Ajnala  Tahsil,  widow  of 
predeceased  brother  excludes  all  colla- 
terals not  descended  from  her. 

20  of  1895  Gils  of  Ludhiana. 

P.  L.  R.  162  of  1902,  Jullundur. 

15  of  1906  Johels  of  Jagraon. 

50  of  1909  Randhawas,  Amritsar. 

51  of  1909  Bhullars  of  Amritsar  and  Gur- 
daspur. 

98  of  1910  Nikodar,  the  onus  on  her  is 
not  heavy. 

KH-ATRIS— 


PATHANS— 

32  of  1915  Ehals  {.f  Riayaipur,  Nikodar, 
Jullundur. 

121  of  1916  Basti  Mlihu,  Juikindur. 
RAJPUTS— 

177  of  1889  Narus  of  Hoshiarpur. 
56  of  1891  Boriahs  of  Mauza  Jabber,  Tah- 
sil Una. 

89  of  1891     Narus  of  Mau/a  Gorewah, 

Tahsil  Dasuya. 
Ill  of  1891  Hoshiarpur. 
P.  L.  R.  93  of  1904  Kangra. 

43  of  1905  lihananis  of  Tahsil  Garhshan- 
kar,  even  when  not  in  possession  of  her 
husband's  share. 

44  of  1905  Mahlams  of  Jidlumlur,  in  pre- 
sence of  distant  collaterals. 

SAINIS— 


SYADS— 


UDASIS— 

40  of  1909  Muktsar. 

TRIBES  IN  JULLUNDUR— 

32  of  1915  There  is  a  presumption  in 
favour  of  collateral  succession  among 
predominant  tribes  in  Jullundur  Doab, 


77  of  1893  Aulakhs  of  Ferozepore,  can- 
not succeed  to  estate  of  deceased 
brother's  widow  on  latter's  remar- 
riage. The  right  of  collateral  suc- 
cession is  exceptional. 

84  of  1910  Sikhs  of  Ferozepore  when 
she  has  married  her  deceased  hus- 
band's brother. 


69  of  1896  FJhals  of  Shorkot,  Jhang. 


C.  A.  992  of  1336  Nirus  of  Hoshiarpur. 


P.  L,  R.  322  of  1913  Hoshiarpur. 


75  of  1879  Shias  of  Sadhora,  Ambala. 
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(o).    Tenure  of  estate  in  lieu  of  dower. 

p.  L.  R.  226  of  191 1. — A  widow  succeeding"  \\ithout  objection  by 
collaterals  to  her  husband's  estate  in  lieu  of  dower  holds  it  exactly  as  if  it 
were  her  self-acquired  property,  and  can  gift  it  to  her  daughter. 

(p).    Eight  to  claim  partition  of  joint  estate. 

Ordinarily  she  has  no  such  right  under  custom,  but 
there  arc  instances.to  the  contrary.  Civil  Courts  have  juris- 
diction to  hear  a  suit  declaratory  of  her  right,  7  of  1919,  but 
not  to  determine  the  method  of  partition  which  is  a  purely 
Revenue  matter.  She  has  of  course  a  loczis  standi  to  apply 
to  the  Revenue  authorities  under  Section  111,  Punjab  Re- 
venue Act,  but  the  Revenue  Officer  has  a  discretionary  power 
to  grant  or  refuse  the  aj^plication. 

For  principles  of  guidance  see  4  Rev.  of  1917.  Where, 
however,  partition  proceedings  have  commenced  on  an- 
other's application,  she  can  claim  her  share. 

60  of  1805. — Though  a  widow  by  Hindu  Law  is  not  competlent  of  herself 
to  institute  partition  proceedings  in  respect  of  her  deceased  husband's  pro- 
perty yet,  when  such  proceedings  have  been  commenced  by  an  heir  entitled 
to  demand  partition,  and  the  paternal  estate  is  divided  by  the  sons  after 
their  father's  death,  the  widow  is  entitled  for  her  life  to  a  share  equal  to  that 
of  a  son,  and  it  is  immaterial  whether  she  is  allotted  a  share  as  a  defendant  or 
claims  it  as  a  plaintiff. 

C.  A.  998  of  1917  similarly. 

CANNOT  CLAIM.  CAN  CLAIM. 


5   of   1868   Moh;iinma<l;ins   of  Shahabail 

Town,  Amljnlri. 
93  of  1869     Ncillicr  in  licr  own  riglil  mir 

as  reprost^ntatiN'o  of  ,i  niissinf;  son. 
28  of  1870  Hindu  widow. 
C.  A;  954  of  1873  In  regard  lo  li..iisos. 
116  of  1879  Mindus. 

65  of  1881  Mol.aniniadan^  of  Mnslafalia.l, 
Amliala. 

60  of  1895  liliand.iri  f^ialris  of  BataL^. 

82  of  1898  (F.  B.)  W'Im  m  a  Revenue  Olili-- 
cer  has  allowed  |iarliiioii,  a  suit  may  be 
filed  in  Civil  (Jouris  for  a  declaration 
contesting  the  right.  In  particular 
case  found  opposed  to  custom. 

11  of  1899  Generally. 

P.  L.  R.  131  of  1901. 

P.  L.   R.  219  of  1913  Onus  prohaudi  is 

on  (he  widow. 
C.  A.  998  of  1917  Kapur  Khatris,  Jhelum. 


100  of  1876  Hindu  Law,  il  husband  could. 

22  of  1878  .|ats,  Laliore,  where  co-sharer 
has  refused  to  give  her  produce  and 
partition  is  ihe  hest  way  to  secure  her 
rights. 

104  of  1881  Moghals  of  Rawalpindi. 

149  of  1888  Suds  of  Tarn  Taran,  two 
uiilows  of  ileceased  brothers  can 
pari  i  I  ion  inter  se. 

11  of  1895  Rev.  But  as  Revenue  Officer 
can  refuse  partition,  it  should  only 
be  granted  when  it  appears  there 
has  been  a  prior  private  partition 
or  she  is  being  dealt  with  unfairly  by 
the  other  co-sharers. 

70  of  1912  Balochis  of  Mozang. 


(q)  In  all  cases  she  is  entitled  to  separate  possession  of 
her  share,  even  when  partition  is  not  allowed. 

28  of  1870;  too  of  1876;  116  of  1879;  184  of  1881  ;  C.  A.  381  of  1886; 
C.  A.  378  of  i88() ;  I  Rev.  of  1895  ;  60  of  1895  ;  82  of  1898 ;  30  of  1905  ;  P.  W, 
R.  155  of  1909  ;  85  of  1912  ;  112  of  1912:4  Rev.  of  1917  ;  IX  Cal.  250. 

22  of  1878. — Jats  of  I.aliore, 
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156  of  1879. — Mohammadan  Varaiches,  Mauza  Mundiala,  Gujranwala. 
65  of  1 881. — Mohammadans  of  Ambala. 

11  of  1882. — Dhillon  Jats  of  Fcrozepore. 

82  of  1898,  F.  B. — Widow  is  entitled  to  separate  possession  if  she  can- 
not otherwise  conveniently  enjoy  the  usufruct. 

12  of  1903. — Jats,  Tahsil  Panipat,  Karnal.  An  unmarried  daughter  of 
a  sonless  proprietor  is  entitled  as  the  most  sure,  certain,  and  secure  form  of 
maintenance  to  the  possession  of  the  landed  property  for  life  or  till  marriage, 
the  estate  being  similar  to  that  of  a  widow. 

30  of  1905. — Chohan  Rajputs  of  Rawalpindi. 
49  of  1910. — Moghals  of  Rawalpindi. 
70  of  igi2. — Bilochis  of  Mozang. 

(r).  Right  of  widow  to  claim  a  lien  on  her  husband's 
property  for  maintenance  and  to  residence  as  against  cre- 
ditors and  in  lieu  of  dower. 

7  of  1871. — Her  right  to  maintenance  is  a  charge  on  the  land,  and  de- 
feats mortgagee's  rights  when  there  is  no  other  property  available  for  her 
maintenance. 

14  of  1877. — She  has  no  right  in  property  mortgaged  by  her  husband. 
84  of  1883.        )      Khatris  of  Pindi  under  Hindu  law.    Can  retain  for 


112  of  1888.  /  residence  property  sold  or  mortgaged  by  her  husband 
if  no  other  available. 

144  of  1884. — Under  Hindu  Law,  where  the  sole  house  property  of  a 
deceased  Hindu  is  attached  for  debt  due  by  deceased,  the  property  can  only  be 
sold  subject  to  the  widow's  right  of  residence,  the  Court  determining  what 
pari  of  the  premises  should  be  reserved  for  that  purpose. 

10  of  1889. — Hindu  Law.  The  widow  of  a  son  or  grandson  is  not  en- 
tilled  to  residence  in  property  self-acquired  by  the  vendor. 

190  of  1889. — A  wife  cannot.  In  interests  of  her  maintenance,  restrain 
her  husband  alienating  where  there  is  no  immoral  consideration. 

39  of  i8g6. — She  cannot  claim  residence  in  an  ancestral  house  sold  in 
execution  of  a  mortgage  by  her  husband,  who  presumably  was  able  and  will- 
ing to  maintain  her  in  another  house. 

80  of  1900. — A  widow,  to  whom  dower  is  due,  can  retain  possession  of 
property  till  paid  as  against  co-heirs,  and  resist  partition,  but  not  necessarily 
creditors. 

C.  A.  945  of  1900. — A  widow  should  not  be  turned  out  of  the  family 
house,  unless  the  debts  on  account  of  which  an  alienation  is  made,  have  been 
shown  to  be  bona  fide  family  debts. 

36  of  1907. — Right  of  widow  to  residence  is,  as  a  general  rule,  superseded 
by  debts  incurred  by  the  husband  in  the  orindary  course  of  business. 

102  of  1910. — She  must  prove,  when  a  house  is  attached,  that  there  is  no 
other  suitable  for  residence. 

2  All.  141. — A  mortgage  made  by  deceased  of  ancestral  property  can  Iv 
enforced  against  his  mother  and  widow  residing  therein  after  his  death. 
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3  All.  353. — A  widow  of  a  member  of  a  joint  Hindu  family  can  claim  a 
right  of  residenae  in  the  family  dwelling  place  and  can  assert  such  right 
against  a  purchaser  of  such  house  in  execution  of  a  decree  against  another 
member. 

7  All.  353. — A  Mohanimadan  widow,  lawfully  in  possession  of  her  hus- 
band's estate,  occupies  a  position  analogous  to  that  of  a  mortgagee  and  her 
possession  cannot  be  disturbed  until  her  dower  debt  has  been  satisfied,  and 
after  her  death  her  heirs  aria  entitled  to  succeed  her,  in  such  possession. 

16  All.  225. — When  a  Mohammadan  widow  is  in  possession  of  her  de- 
ceased husband's  property,  having  obtained  such  possession  lawfully,  and 
without  force  or  fraud,  and  her  dower  or  any  part  of  it  is  due  and  unpaid  she 
is  entitled  to  retain  possession  till  dower  is  paid. 

17  All.  77. — If  a  Mohammadan  widow  entitled  to  dower  has  not  ob- 
tained possession  lawfully,  /.  e.  by  contract  with  her  husband,  by  his  putting 
her  in  possession,  or  by  her  being  allowed  with  the  consent  of  his  heirs  on 
his  death  to  take  possession  in  lieu  of  dower,  and  thus  obtain  a  liien  for  her 
dower,  she  cannot  obtain  that  lien  by  taking  possession  adversely  to  other 
heirs. 

17  All.  93. — When  a  Mohammadan  widow  is  in  possession,  and  has  been 
for  some  timfe  in  undisturbed  possession  of  property  which  had  been  her  hus- 
band's in  his  life,  and  dower  is  admitted  or  proved  to  be  due  to  her,  it  lies  on 
the  heir,  who  claims  partition  without  payment  of  dower,  to  prove  she  is  not 
in  possession  in  lieu  of  dower  by  an  act  of  her  husband  or  acquiescence  of  the 
heirs. 

7  Bom.  282. — Where  a  purchaser  buys  a  house  of  a  joint  Hindu  family, 
knowing  a  widow  is  residing  there,  he  takes  it  subject  to  her  right,  even 
though  there  be  other  property  in  which  she  can  reside. 

17  Bom.  398. — In  execution  of  a  decree  on  mortgage  effected  by  plain- 
tiff's husband  in  his  lifetime,  the  house  in  suit  was  put  to  auction  and  pur- 
chasted  by  defendant,  who  was  aware  plaintiff  was  residing  in  the  house  at 
the  time  of  sale.  In  a  suit  brought  by  plaintiff  to  establish  her  right  of  re- 
sidence, held,  in  absence  of  any  allegation  that  the  mortgage  was  not  for  the 
benefit  of  the  family  or  was  in  any  way  in  fraud  of  plaintiffs  rights,  the  defen- 
dant, as  auction  purchaser,  took  the  house  free  from  the  right  of  residence 
notwithstanding  he  had  notice  of  the  claim. 

2  Mad.  126. — Though  the  maintenance  of  a  wife  and  children  may,  in 
certain  cases,  be  a  charge  on  the  husband's  property  as  against  a  purchaser, 
it  is  not  so  in  the  case  where  the  sale  took  place  to  pay  a  family  debt. 

6  Mad.  130. — A  Hindu  mother's  right  to  maintenance  cannot  affect  a 
mortgage  created  before  the  assignment  of  a  share  to  her,  except  that 
if  the  house  she  resides  in  is  sold  in  execution  of  a  mortgage  decree,  it  must 
he  sokl  subject  to  her  right  of  residence. 

12  Mad.  260. — An  ancestral  Hindu  house  was  sold  in  execution  of  a 
decree,  by  which  decretal  mon(ey  was  made  a  charge  thereon.  The  debt  had 
been  incurred  by  co-parceners  for  the  family  benefit  after  their  father's  death. 
Held,  the  ialter's  widow,  who  had  always  resided  in  the  house,  could  not 
against  purchasers  for  value  in  good  faith  under  the  decree,  and  who  had 
notice  of  her  residence  there,  claim  a  right  of  residence  as  biefore. 
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See  also.— 4  B.  L.  R.  O.  C.  72  ;  3  Beng.  L.  R.  175  ;  8  Bensf.  L.  R.  225  ; 
14  Mo.  I.  A.  377;  20  W.  R.  126;  22  W  .K.  118;  10  W.  R.  -369;  I.  L.  R. 
Ind.  Ap.  321  ;  4  Mo.  1.  A.  246;  2  All.  315  ;  23  Bom.  352  ;  i  All.  262  ;  2  Bom. 
494;  2  Agra  42  ;  9  B.  L.  R.  271  ;  4  Bom.  H.  C.  R.  73;  12  Bom.  H.  C.  R.  69; 

1  Cal.  365;  12  W.  R.  35;  4  All.  296;  22  All.  326;  24  All.  160;  II  Cal.  102; 

2  Bom.  494;  13  Bom.  loi  ;  17  Mad.  268;  362  ;  6  Mad.  362  ;  27  Mad.  45  ;  25 
W.  R.  100, 

(s).    The  position  of  the  kareiva  widow. 

22  of  1889. — Manha  Rajputs  of  Shakargarh.  She  ranks  equally  with  the 
regular  widow,  the  o)ius  being  on  the  other  side,  and  is  entitled  to  a  share 
equally  with  another  widow. 

54  of  1899. — See  supra. 

See  also  cases  under  Marriage  and  Legitimization. 

(t).    The  effect  of  remarriage. 

If  the  remarriage  or  unchastity  involves  departure 
from  the  husband's  liousehold,  forfeiture  results,  if  not  for- 
feiture does  not  necessarily  follow. 

41  of  1896. — Where  a  mother  claim  to  succeed  her  claim  is  often  met  by 
a  plea  of  forfeiture  by  virtue  of  remarriage.  If  her  title  to  possession  is 
really  founded  on  her  relation  to  her  deceased  son,  the  objection  of  remar- 
riage is  irrelpvant.  But  if  it  is  founded  on  her  relation  to  her  husband,  the 
objection  is  weighty,  for  on  remarriage  she  ceases  by  custom  to  be  regarded  as 
his  widow  or  a  member  of  his  family. 

108  of  1913. — In  remarriage,  throughout  the  province,  a  widow  loses  ail 
rights  in  her  husband's  estate  as  she  becomes  a  miember  of  another  family. 

P.  L.  R.  322  of  1913. — As  108  of  1913,  but  not  if  she  marries  her  de- 
ceased husband's  brother. 

In  no  case  however  does  remarriage  invol-v^e  the  forefeiture  of  the  right 
of  guardianship  of  a  minor  daughter.    I  Lahore  146,  Jats. 

R  li  M  A  R  R 1  AG  E .  REM  A  R  R I  AG  E . 

lN\Ol.VES  EORFEITURE.  IJOES  NOT  INVOLVE  EORFEITURE. 

ARAINS— 


DOGRAS- 


  100  of  1891  Sirsa,  widow  of  donee  marry- 
ing the  donor  retains  as  against  tiie 
cousins  of  the  donor. 

  171  of  1888  Hissar,  where  rt\ai  rying  iii 

her  late  husband's  family;  a  grand 
mother  succeeding  grandson  in  pre- 
sence of  grand-uncle. 

Gu,lARS~ 

05  o|  1882  <  Hijr.il.   

HINDUS  (unclassified)— 

49  of  1866  Generally.  11  of  1870  \  Under   Uindu   Law  in  suC' 

37  of  1870  Generally,   but  she     forfeits  37  of  1870  j    cession    to    her      son  in- 
existing  rights  only,  so  can  succeed  to  preference  to  the  son's  uncle,  her  o^^  ii 
her  fu  st  husband's  son.  second  husbaiidi 
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INVOLVES  FORFEITURE. 


JATS 


DOES  NOT  INVOLVE  FOREITURE. 


80  iif  1885  Delhi,  fcirfciturc  ensues  even 
when  the  lu'ir  is  the  \  ilhige  body  as  a 
whole. 

53  of  1886  Sanwans,  Mauza  Daolu,  Roh- 
tak,  marrying  her  brother-in-law.  It  is 
ordinarily  immaterial  whom  she 
marries. 

117.  of  1888  Sus  of  Mauza  Sus,  Hoshiar- 
pur,  mother  losinfj  on  remarriage. 

C.  A.  1212  ..f  1888    Khokhars,  Jhang. 

90  of  1889  .Mauza  Kokari  Kalan,  Tahsil 
Moga,  when  marrying  her  late 
huband's  cousin. 

25  of  1891  Ludhiana. 

46  of  1891  (F.  B.)  Sindhus  of  Tahsil 
Chunian. 

40  of  1899  Sikhs  of  .Amritsar.  If  she  leaves 
her  house  and  contracts  a  permanent 
union,  even  if  not  a  regular  marriage. 

Note. — In  case  she  lived  with  another 
man  7  years  and  had  3  sons.) 

P.  L.  R.  1900,  1).  295  Chothas  of  Gujran- 
wala. 

64  of  1910  Sikhs  of  Fcrozepore. 

75  of  1917    Dhillons,  Tahsil  Dasuya. 

KHOKHARS— 


C.  A.  1211  of  1876  RolUak,  \\  hen  marry- 
ing licr  husliand's  brother. 

137  of  1883  Sikhs  of  .Sirsa,  marrying  her 
husband's  brother. 

25  of  1883  Ferozepore,  marrying  her 
husband's  brother. 

74  of  1893  Hinjras,  Amritsar,  marrying 
her  husband's  brother. 

C.  A.  42  of  1897  Ferozepore,  marrying 
her  husband's  brother. 

88  of  1900  Gils  of  Mauza  Gurusar,  Feroze- 
pore, and  Mauza  Bhangal,  Hissar, 
marrying  her  husband's  brother. 

115  of  1900  Ferozepore,  marrying  her 
husband's  brother. 

There  is  a  distinction  between  such  cases 
and  marriages  to  strangers. 

51  of  1911  Sikhs  of  Mauza  Butaheri, 
Ludhiana,  marrying  her  husband's 
brother.  She  does  not  forfeit  as  she 
does  not  leave  the  family. 


C.  A.  1212  of  1888  Jhang. 
MOHAMMADANS  (unclassified).— 

C.  R.  1070  of  1890. 
PARACHAS— 

P.  W.  R.  93  of  1916  Makhad,  Atlock. 
PATHANS— 

89  of  1886  Kasurias  of  Baiuiu. 
2  of  1888  Hoshiarpur. 

145  of  1893  Mauza  Kharkhauda,  Rohtak, 
Onus  prohandi  being  on  her. 

RAJPUTS— 

90  of  1888  Mauza  Lohara,  Tahsil  Shakar- 
garh. 

54  of  1890  Cliauhans  of  Hoshiarpur. 
RORS— 

123  of  1884  Mauza  Kami  a,  Rohlak, 
marrying  husband's  brother  in  presence 
of  other  brothers. 

SAINIS— 


145  Of  1893  Sie  opposilc.  If  she  continues 
to  live  in  her  husband's  house. 


P,  L.  R.  322  of  1913  lioshi.npur,  m.c 
in"  lici-  husband's  bmtber. 


SHEIKHS 


81  of  1885     Mauza  flohana,   Rohlak,  110 
matter  whom  she  marries. 
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Involves  forfeiture. 


DOES  NOT  INVOLVE  FOREriURE. 


144  uf  1893  See  oppobitc.  If  she  continues 
to  live  in  her  first  husband's  house  she 
retains  his  estate.  Case  of  marriage  to 
first  husband's  uncle. 


SYADS— 

143  of  1893     \    Kharkhauda,  Rohtak. 

144  Of  1893     S    Onus    frohundi  rightly 
placed  on  widow. 
If  she  leaves  her  husband's    house  and 

goes  to  reside  with  her  second  husband. 

(u)    The  effect  of  unchastity. 

(?).  There  is  no  clear  defined  rule;  the  customs  of  tribes  vary  but, 
generally  speaking,  mere  unchastity,  unless  accompanied  by  severance  from 
her  deceased  husband's  house,  does  not  involve  forfeiture. 

90  of  1888. — It  by  no  means  follows  that  because  remarriiige  causes  foi- 
feiture,  unchastity  does.  A  remarriage  causes  the  widow  lo  pass  into  an- 
other family,  where  she  acquires  other  rights,  and  ceases  to  require  her  hus- 
band's share  for  her  support ;  she  cannot  take  that  share  with  her  for  the 

benefit  of  her  second  husband  That  remarriage,   therefore,  should  cause  a 

forfeiture  is  a  most  reasonable  and  very  general  custom.  But  ordinary  un- 
chastity is  a  mere  personal  act  of  the  widow,  disgracing  herself,  but  not 
prima  facie  causing  injury  to  any  one  else. 

P.  L.  R.  120  of  191 3. — Hindu  agriculturists  of  Hoshiarpur.  In  absence 
of  custom  to  the  contrary,  the  unchastity  of  the  widowed  mother  of  the  last 
male  proprietor  does  not  involve  forfeiture  of  her  life  estate, 

but  see 

p.  W.  R.  57  of  1913. — The  Hindu  rule  of  forfeiture  on  unciiaslily  applici 
in  absence  of  a  contrary  custom. 

(it).  Unchastity. 

INVOLVES  FORFEITURE.  DOES  NOT  INVOLVE  FOREITURE. 

AH  IRS— 

'05      1885  ALuua  lodutpur,  Delhi. 


ARAINS— 


P.  L.  R.  100  uf  1911  Julkmdui-. 


AR0RA8— 

158  of  1883  Multan. 


BANIAS— 

GENERALLY  IM  PUNJAI 

C.  A,  667    I  !S71 


7b  of  1901  Auibala. 


n  of  1569  111  .ibspiKP  of  custom,  and 

especiall}  in  Gurdaspui-. 
105  of  1885. 

107  of  1888  There  beinrf  no  gpnoral  (  iis- 
jom  in  the  province,  Hindu  Law  appllrd 
ill  absence  of  proof. 

76  of  1901  Even  if  Hindu. 

Cf.  XXXVI  Bom.  138— Unchablily 
during  marriage  does  not  cause;  for- 
feiture. 
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1 N  \  OL\" E S  !•■  O  R  i'E  1 1"  Li  RE. 


DOES  NOT  INVOLVE  FORFEllURE. 


lATS— 

85  of  1868  Amritsar. 

75  of  1886  Mauza  Rabhi,  Tahsil  Kaithal, 
Kanial. 

25    of     1891       Utals,     Mauza  Utalna, 
Ludhiana. 

34  of  1893  Sikhs  of  Amritsar.      If  she 

is  unchaste,  and  leaves  her  husband's 
house,  she  loses  estate,  as  such  depar- 
ture involves  separation  from  the 
household. 

C,  A.  449  of  1896     )    Sidhus  of  Feroze- 

C.  A.  660  of  1896    )  pore. 

40  ol  1899  Sikhs,  Amrilsar. 

P.  L.  R.  24  of  1903  Ferozepore. 

C.  A.  158  of  1909  Panipat. 


KAMBOHS— 


MUHAMMADANS- 


PATHANS— 

89  of  1886     i-^asurias  of  Bannu. 

2  of  1888      Mauza  Khalaspur,  Hoshiar- 

pur.      There  being  no  general  rule  on 

the  point. 

RAJPUTS— 


92  of  1869  Juilundur. 

118  of  1884  Chimbas  of  Mauza  Kala^ka, 

Gujranwala,  if  in  husband's  life. 
107  of  1888  Bagris  ;  r  :r 
C.  A.  326  of  1388  ) 
C.  A.  1154  of  1888     i    ^''^'^ '• 
74  of  1893  Hinjras  of  Amrilsar,  case  of 

co-habitation    with    brother-in-law  in 

deceased  husband's  house. 
P.  W.  R.  3  of  1908  Rohtak. 
74  of  1910.    Somahs  of  Fhillour. 
P.  L.  R.  13  of  1911     Sikhs  of  Juilundur. 
P.  L.  R.  102  of  1912     I'anipat.  Onus  pro- 

handi  on  persons  asserting  forfeiture. 
P.  W.  R.  57  of  1913     All  agriculturists 

ill  absence  of  custom. 
P.    L.    R.   102  of   1913  Agriculturists  of 

Hoshiarpur. 
e.  A.  1001  of  1885  Juilundur. 


37  of  1888 — Under  Muhaminadan  Law. 


C.  A.  810  of  1903     Tahsil  Dasuya. 

P.  W.  R.  1  of  1912,  F.  B.  All  Rajputs 
of  Hoshiarpur,  whether  unchastity  be 
before  of  after  actual  succession. 


90  of  1888  Mauza  Lohara,  Shakargarh. 
Onus  prohandi  being  on  assertor  of 
forfeiture. 


Cf.  V  Cal.  776;  XVII  Cal.  XIX  Mad.  6;  XV  All.  382. 

[Hi) .  Continuous  unchastitly  prior  to  husband's  death  involves  for- 
ieiture  of  right  to  a  life  estate. 

P.  L.  R.  105  of  1903. — In  Ferozepore  among  agriculturists  if  a  widow 
up  lo  the  time  of  her  husband's  is  living  unchasteiy  in  open  revolt  against 
liim,  she  is  no  longer  a  member  of  his  household  and  cannot  succeed  him  on 
his  death. 


(iv) 


Effect  of  unchastity  on  alienation. 


C.  A.  1 191  of  1904. — Where  unchastity  of  a  widow  occurs  after  an 
alienation,  it  will  not  affect  the  interests  of  a  bona  fide  alienee  for  considera- 
tion. 

P.  L,  R,  188  of  1905. — Where  reversioners  sue  to  set  aside  a  sale  by  a 
widow  as  being  without  necessity,  and  allegie  she  forfeited  her  right  to  the 
property  by  unchasity  prior  to  the  sale,  held  the  latter  question  could  not  be 
gone  into  to  the  prejudice  of  vendees  who  had  acquired  the  widow's  interest 
prior  to  any  action  being  taking  by  the  reversioners. 
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C.  A.  8io  of  1908. — Where  unchastity  involves  fnrftilure,  the  forfoiture 
dates  back  to  the  date  of  unchastity,  and  all  alienations  by  tlie  widow  an-  void. 

108  of  1913. — An  alienation  after  unchastity  by  a  widow  involves  for- 
feiture of  the  interest  of  an  alienee,  other  than  one  for  bond  fide  considera- 
tion, and  operates  from  the  date  of  unchastity,  and  not  from  the  date  of  suit. 

V.  An  unchaste  widow  may  be  entitled  to  maintenance  from  her  de- 
ceased husband's  estate  when  she  has  forfeited  her  life  interest  thereby. 

C.  A.  326  of  1878. 

C.  A.  660  of  1896. 

108  of  1913. — By  unchastity  a  widow  does  not  cease  to  be  a  member  of 
her  husband's  family,  and  only  forfeits  a  special  recognized  form  of  main- 
tenance, but  even  then  she  may  be  entitled  to  maintenance  by  her  husband's 
family. 

(v)    The  position  of  a  widow  of  inferior  caste. 

73  of  1908. — Sahawal  Rajputs  of  Fattehjang-.  Has  the  same  rights  as 
any  other  widow. 

15  of  191 5. — Bakral  Rajputs  of  Mauza  Devi,  Tahsil  Gujar  Khan,  Rawal- 
pindi. A  widow  of  an  inferior  caste,  after  the  death  of  her  co-widow  of 
superior  caste,  has  the  right  to  hold  her  husband's  estate  for  life  like  any 
other  widow  under  customary  law. 

{w)    The  right  of  a  widow  to  accept  redemption. 

7  of    1913. — A  widow  is   entitled  to  accept   redemption  money  which 
accrues  to  the  estate,  and  the  mortgagor  is  not  bound  to  see  it  is  used  for  the 
benefit  of  the  reversioners. 

(a;)  The  joint  right  of  several  widows,  and  the  right  of 
survivorship. 

128  of  1893. — Habib  Khel  Pathans  of  Peshawar.  Where  a  man  leaves 
four  widows  they  succeed  as  a  group,  and  the  life  estate  of  one  who  never 
determined  her  estate  goes  to  the  other  by  survivorship. 

Cf.  4  of  1880;  180  of  1882;  25  of  1888;  Rev.  of  1891  ;  128  of  1893; 
iSofigis. 

20  of  1895. — Where  there  are  two  widows  holding  a  life  estate  and  one 
co-widow  remarries,  the  reversioners  cannot  get  her  estate  in  presence  of  the 
other  widow. 

41  of  1896. — When  a  man  leaves  two  widows,  one  childless  and  one 
with  a  son,  and  the  son  dies  childless,  both  widows  succeed  equally  for  life. 

5  P.  L.  R.  of  1911. — Mohammadan  Rajputs,  Hoshiarpur.  Where  a 
proprietor  dies,  lea\  ing  a  son  and  three  widows,  In-id,  on  the  death  of  the  son 
without  issue,  all  the  three  widows  were  entitled  to  equal  shares  for  life. 

Cf..  59  of  1869;  22  of  1889;  IX  W.  R.  23  P.  C.  ;  III  Mad.  H.  C.  R,  435, 


2.    THE  WIDOW  OF  A  PREDECEASED  SON. 

{a).  Has  usually  no  right  of  succession,  the  orius  being 
on  her. 

123  of  1890;  93  of  1891  ;  97  of  1891  ;  115  of  1893;  9  of  1895;  100  of 
1901  ;  85  of  1912  ;  P.  W.  R.  44  of  1914. 

(&).  If  she  does -succeed,  she  can  get  separate  posses- 
sion. . 

123  of  1890. — Though  such  claim  Is  stoutly  resisted. 

{c).    Her  estate  in  any  case  is  only  a  life  one. 

75  of  t888;  23  of  1892;  84  of  1908;  P.   W.   R.    168  of   1915  (Aroras, 


{(1).  The  widow  of  a  predeceased  son  is  entitled  to 
maintenance  so  long  as  she  remains  unmarried  and  con- 
tinues to  reside  in  her  deceased  husband's  house. 

93  of  1891  ;  97  of  1891. 

29  of  1903. — Kalar  Jats,  Jagraon,  Ludhiana. 

{e).  If  she  holds  possession  in  lieu  of  maintenance,  her 
possession  is  not  adverse. 

102  of  1907. 

(/).  She  is  in  a  stronger  position  as  against  collaterals 
than  as  against  direct  lineal  heirs. 

30  of  1909. — It  is  conceivable  that  a  widow  of  a  predeceased  son  may 
not  be  entitled  to  succeed  against  the  direct  lineal  heirs,  but  it  does  not 
necessarily  follow  that  she  would  be  excluded  by  a  collateral. 

{g).  Cases  where  she  has  been  allowed  or  not  allowed 
to  succeed. 

ALLOWED  TO  SUCCEED.  NOT  ALLOWED  TO  SUCCEED. 

ARORAS— 

P.  W.  R.  168  of  1915  MuUan,  for  life  to   


Multan) . 


share. 


BILOCHIS— 


C.  A.  994  of  1889  Dera  Ghazi  Khan, 
widow  of  prrilecoNnsofI  grandson  given  a 


BRAHMINS— 

C.  A.  2082  of  1881 


GUJARS 

8  (il  1889  Knlhnnns  of  Mnii/n  K.Trn.nn.'i, 
Talisil  l\li:iri.in  (disM'nlr,!  frdin  in  1,7 
of  i8gi). 


C.  A.  1455  of  1886  Gujrat. 

97  of  1891     Kadianas  of  Mauza  Chak 


Dina,  'C.ilisil  l\liarian. 
85  of  1912  Liidliinna,  in  presence  of  other 
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ALLOWED  TO  SUCCEED. 
HINDUS— 


NOT  ALLOWED  TO  SUCCEED. 


65  of  1866  Under  Hindu  Law,  in  pre- 
sence of  husband's  sister. 

20  of  1872  Under  Hindu  Law,  in  pre- 
sence of  father's  widow,  but  gets  main- 
tenance. 


JATS— 

88  of  1881  Samras  of  Jullundur,  instance 
in  Mauza  Mohabatpur  of  succession  to 
share  alonj*  with  surviving  son. 

75  of  1888  Baraiches  of  Mauza  Shadiwal, 
Gujral. 

133  of  1893  Tahsil  Ajnala,  Amritsar. 

30  of  1909  Randhawas  of  Amritsar,  in 

presence  of  brother. 
13  P.  L.  R.  of  1911  Jullundur,  instance 

of  acquiescence  in  succession. 


C.  A.  432  of  1869  Jullundur. 

62  uf  1889  Chimbas  of  Mauza  Warsalki, 
Sialkole,  in  presence  of  other  son. 

93  of  1891  Dhillons  of  Hoshiarpur. 

9  of  1895  Panwans  of  Tarn  Taran,  in  pre- 
sence of  other  son,  but  is  entitled  to 
maintenance. 

71  of  1913  Jhandas  of  Mauza  Bhagowal,  in 
presence  of  other  sons,  but  gets  area 
sufficient  for  maintenance. 


KHATRIS— 


KORESHIS— 


MUHAMMADANS— 
C.  A.  2082  of  1881. 

PATHANS— 

84  of  1908  Isa  Khels  of  Tahsil  Isa  Khel, 
husband  being  the  only  son. 


100  ol  1901     Gahis  of  Mauza  Akiaba, 

Lahore,  under  Hindu  I^aw. 
102  of  1907  Banjahis  of  Rawalpindi  City, 

but  is  entitled  to  maintenance. 

50  of  1910  Ferozepore  City,  in  presence  of 
4th  degree  collaterals  ancestral  land  ; 
but  re  occupancy  land  she  cannot  be 
ousted  by  a  collateral  whose  ancestor 
never  held  the  land. 


RAJPUTS— 

C.  A.  872  of  1869  Hoshiarpur. 

23  of  1892  Ghorewahas  of  Garshankar. 

SAINIS— 

P.  L.  R.  322  of  1913  Hoshiarpur. 
SYADS— 


115  of  1893  Mahtons  of  Mauza  Bohan, 
Hoshiarpur,  in  presence  of  other  son. 

50  of  1897  Mauza  Begpur,  Tahsil 
Chunian. 


  76  of   1879  Shias  of   Mauza  Sadhaura, 

Ambala. 

123    of    1890    Agriculturists    of  Mauza 
Uchagaon,   Delhi,     husband  lieing  the 
\  only  son. 

TARKHANS—  ./ 


30  of  1910  Amritsar  City,  in  presence  of 
grand-nephew. 
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3.  THE  WIDOW  OF  A  PREDECEASED  GRANDSON. 

Her  position  is  analogous  to  that  of  the  widow  of  a  pre- 
deceased son. 

IQ  of 

19^  I- — Nig'ar  Jats  of  Mauza  Kathar,  Tahsil  Jullundur.  The 
widow  of  a  grandson  succeeds  for  life  or  till  remarriage  equally  with  the  son 
of  the  deceased  proprietor. 

P.  I^.  R.  269  of  1913.  "j  The  widow  of  a  grandson  is  entitled  to  be  main- 
P.  W.  R.  168  of  1913  ;■  tained  by  her  husband's  grandfather  so  long  as 
P.  W.  R.  44  of  1914.  )  she  remains  unmarried  and  lives  in  her  deceased 
husband's  house. 

4.  THE  RIGHT  OF  THE  DAUGHTER. 

(a).  ¥7hen  not  the  wife  of  a  Khanadaiiiad  she  does  not 
usually  succeed  to  ancestral  property  in  the  presence  of  col- 
laterals among  agriculturists,  but  there  are  numerous  in- 
stances where  custom  has  been  established  allowing  her  to 
succeed.  The  general  rule  is,  however,  far  from  being  com- 
pletely recognized,  particularly  where  the  competitors  are 
distant  collaterals,  and  the  general  trend  now  is  to  allow  her 
a  right  to  succeed  when  there  are  no  near  male  heirs.  In 
tribes  following  Hindu  or  Muhammadan  Law  she  has  a 
right  of  succession. 

Custom,  however,  recognizes  her  as  entitled  to  succeed 
to  self-acquired  property  in  preference  to  any  collateral. 

77  of  1881  ;  64  of  1893  ;  18  of  1896 ;  73  of  1896  ;  103  of  1900  ;  1 10  of  1906  ; 
2  of  1909 ;  25  of  1912  ;  43  of  1913  ;  97  of  1914  ;  P.  W.  R.  174  of  1915  ;  C.  A. 
2474  of  1915;  P.  W.  R.  26  of  1916;  84  of  1917; 

but  contra 

25  of  191 2. — Gariwal  Jats  of  Ludhiana. 

(&).  Even  among  high  caste  Hindus  her  position  is  not 
unfavourable. 

1 10  of  1884. — Under  Hindu  Law  the  daughters,  and  after  them  the 
daughters'  sons,  would  succeed  to  the  separate  property  of  their  father,  whe- 
ther ancestral  or  not,  after  the  widow  when  there  are  no  sons,  though  the 
daughter  would  only  take  a  limited  interest  analogous  to  that  of  the  widow. 
C.  A.  1422  of  1887. —  \  Among  high  caste  Hindus  the  presumption  favours 
108  of  1888. —  j  the  daughter  as  against  collaterals. 

67  of  j888. — Even  among  non-agricultural  high  caste  Hindus  the  cus- 
tom of  succession  of  daughters  and  daughter's  sons  is  evidently  in  the  air, 
but  it  is  not  uniformly  and  absolutely  settled  anywhere. 

108  of  191 3. —An  alienation  after  unchastity  by  a  widow  involves  for- 
ed  with  agriculture,  there  by  no  means  exists  any  such  general  and  well  estab- 
lished custom  by  which  daughters  or  even  daughters'  sons  are  excluded  from 
succeeding  to  separate  acquired  real  estate  as  would  throw  the  onus  on  those 
asserting  such  a  title. 

84  of  1909. — Daughters  are  heirs  under  Hindu  as  well  as  under  Custom- 
ary Law$ 
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(c).  The  right  of  daughters  in  coiupciiiion  with  col- 
laterals under  Customary  Law. 

(i)  In  the  following  cases  ;nfc;- the  onus  has  bf^on  placed  on  the 
daughter  claiming  to  exclude  collaterals. 

50  of  1885  ;  170  of  1888  ;  73  of  1893  ;  27  of  i8<j6  ;  86  ol  njoo  ;  108  of  njoo  ; 
18  of  1906  ;  32  of  191 1  ;  P.  L.  R.  50  of  1912  ;  P.  \\'.  l-l.  44  of  1914. 

(ii)  .  It  is,  however  impossible  to  predicate  that  she  is  excluded  always 
by  collaterals. 

71  of  1892. — As  a  general  rule  by  agricultural  custom  females  (n-  their 
issue  do  not  inherit  agricultural  land.  Occasionally  daughters  and  daughters' 
sons  do  inherit  in  the  absence  of  sons.  More  rarely  sisters  and  their  sons  in- 
herit after  brothers.  Where  females  do  succeed,  it  is  usually  onlv  in  the  pre- 
sence of  remote  collaterals,  and  not  of  collaterals  who  are  sons  of  the  de- 
ceased's grandfather. 

5  of  1908. — There  is  no  general  presumption  that  regardless  of  tribe  and 
creed  agnats,  however  remote,  exclude  daughters. 

86  of  1908. — We  consider  that  it  cannot  be  laid  clow  n  as  a  general  rule 
of  custom  that  female  heirs,  and  particularly  daughters,  can  never  succeed, 
but  in  the  last  resort  are  excluded  by  the  palli.  Too  great  a  stress  should 
not  be  laid  on  the  agnatic  principle  in  deciding  the  question  of  succession 
xi'hen  the  agnates  are  remote  in  degree,  and  it  should  be  borne  in  mind  that  a 
( ontrary  principle  in  favour  of  the  female  relations,  and  particularly  daughters, 
has  always  been  in  operation,  and  has  modified  the  former  more  or  less  in  many 
instances. 

34  of  1915. — According  to  Customary  Law,  the  presumption  is  in  favour 
of  the  exclusion  of  a  daughter  by  a  near  collateral  in  respect  to  ancestral  pro- 
perty. There  is  no  general  presumption  that  collaterals,  however  remote, 
♦?xclude  daughters. 

Contra  : — - 

C.  A.  522  of  1895  overruled  in  5  of  1908. 

(iii)  .  In  endogamous  tribes  t,he  position  of  the  daughter  is  stronger 
than  in  exogamous  tribes. 

71  of  1892. — In  regard  to  the  succession  ul  daughters  and  sisters  and 
their  sons,  the  weight  of  the  burden  of  proof  is  not  precisely  the  same  in  all 
cases.  Speaking  generally,  the  household  and  Ihe  village  are  institutions  re- 
pases.  Speaking  generally,  the  household  and  the  \  illage  are  institutions  re- 
madans,  that  the  rights  of  daughters  are  recognized  by  ciisloni  v>  hen  the\-  arc 
capable  of  marrying,  and  do  marry,  male  descendants  of  a  common  ancestor. 

126  of  1890.— The  daughter's  right  is  also  inlluenced  by  the  question 
whether  intermarriage  between  near  relatives  is  allowed. 

If  it  is,  they  have  probably  a  better  right  tlian  If  not. 

28  ol  i8()^. — In  exogamous  societies  the  rule  is  that  daughters  do  not 
succeed  ;  in  endogamous  ones  she  son.ietimes  has  a  right. 

In  the  exogamous  got  the  daughter  takes  no  share  in  th<t  ancestraj_  land 
by  inheritance.  She  is  entitled  to  be  maintained  w  hile  she  is  unmarried  and 
to  be  married  at  the  expense  of  her  father,  or  whoe\  er  for  the  time  being  holds 
husband's  household,  and  becomes  dependant  on  him  for  support.  One  of  the 
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efficient  causes  of  the  exclusion  of  the  daughter  from  inheritance  to  land  itl 
her  family  of  origin,  which  is  the  customary  rule  in  exogamous  societies,  is 
that  on  her  marriage,  which  is  necessarily  into  another  got,  she  ordinarily 
ceases  to  reside  in  the  village  of  her  origin  and  resides  in  the  village  of  her 

iiusband.    With  endogamy  as  the  marriage  law  she  may  marry  a  near 

kinsman,  resident  in  the  same  village,  and  she  is  no  longer  separated  from  her 
family  of  origin.  As  such  marriages  become  more  frequent  in  course  of  time 
her  claim  to  a  share  in  the  ancestral  land  presses  for  recognition. 

34  of  1915. — Entries  in  a  Riwaj-i-am  favouring  a  daughter,  where  the 
tribe  is  endogamous,  are  sufficient  to  shift  the  onus. 

Cf.  also  73  of  1893  and  25  of  1895. 

(iv).    Exclusion  of  and  by  collaterals  in  various  degrees. 

There  is  no  definite  rule  as  to  what  degree  of  relation- 
ship gives  a  collateral  a  right  to  exclude  the  daughter  or 
vice  versa. 

48  of  1889.— \  There  is  no  authority  for  the  rule  that  only  collaterals  in 
60  of  1889.—  /  the  7th  degree  can  succeed  in  preference  to  a  daughter. 

86  of  1908. — Chohan  Rajputs,  Naraingarh.  The  onus  is  on  the  6tli 
collaterals. 

41  of  1914. — Where  collaterals  more  distantly  related  than  the  5th,  or  at 
any  rate  7th,  degree  claim  to  succeed  in  preference  to  a  daughter  to  ancestral 
property,  the  onus  proband  is  on  them. 

See  also  rulings  under  right  to  object :  degrees  of  rela- 
tionship within  which  entitled. 

In  the  following  cases  collaterals  beyond  the  3rd  degree 
(ixcluded  daughters  or  were  excluded  by  them  : — 


DEGREE. 


4th 


5th 


6tli 


rth 


8th 
9th 
10th 


EXCLUDED  DAUGHTERS. 


176  of  1882  ;  25  of  1912  ;  P.  W.  R. 
44  oF  1914. 


C.  A.  31  "f  1867  ;  C.  A.  1360  of 
1870  ;  C.  A.  257  of  1874  ;  80  of 
1875  ;  55  of  1381  ;  29  of  1895  ; 
41  of  1895  ;  108  of  1900  ;  2  of 
1901  ;  30  ..f  1905  ;  32  of  1911  ; 

I  35  of  1915  ;  Lll  1.  C.  152. 

80  of  1875  ;  67  of  1908  ;  P.  L.  R. 

:  50  of  1912. 


85  of  1S81  ;  93  of  1891  ;  37  of  189S 

48  of  1889  ;  93  of  1891 
64  of  1392 


WERE  EXCLUDED  BY 
DAUGHTERS. 

52  of  1885  ;  68  of  1887  ;  172  of  1889  ; 

C.  A.  199  of  1895  ;  C.  A.  1366  of  1905  ; 

92  of  1908  ;  58  of  1910  ;  43  of  1911  ; 

46  of  1913  ;  78  of  1913  ;  98  of  1913  ; 

P.  L.  R.  290  of  1913  ;  84  of  1917. 
,  17  of  1867  :  73  of  1879  ;  52  of  1885  ; 

60  of  1889  ;  C.  A.  522  of  1895  ;  41  of 
1901  ;  54  of  1903  ;  5  of  1908  ;  86  of 
1908  ;  C.  A.  1229  of  1910  ;  53  of  1910  ; 
P.  L.  R.  81  of  1913  ;  11  of  1914  ;  P  W 
R.  114  of  1914. 

17  of  1867  ;  C.  A.  31  of  1857  ;  C.  A.  1300 
of  1870  ;  C.  A.  257  of  1874  ;  172  of 
1882  ;  50  "f  i892  ;  8  P.  L.  R.  of  1900  ; 

61  of  1902  ;  83  of  1908  ;  149  of  1908  ; 
9  of  19(2  ;  10  of  1912  ;  29  <>f  1912  ; 
P.  L.  R.  233  "F  1913  ;  P.  W.  R.  221 
-I  1913  ;  74  <.F  1916  ;  94  •  F  1918. 

136  ..f  {890  ;  35  ni  1891  ;  12  'if  1S{'2  ; 

5  of  1903  ;  P.  W.  R.  221  of  1£13  ;  P 
R.  265  of  1913  ;  96  of  1913  ;  41  of 

1914  ;  C.  A.  24  12  of  1916. 
83  of  1890  ;  11  of  1908  ;  21  of  1911 
C.  A.  720  of  1894. 
C.  A.  1127  of  1832. 
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{v).  In  the  following  cases  the  daughter  was  allowed 
or  not  allowed  to  succeed: — 


ALLOWED  TO  SUCCEED. 

AKALI  NIHANGS— 

105  of  1915  Tarn  Taran,  excludes  brother 
in  re  self-acquired  property. 

ARAINS— 

52  of  1885  Mauza  Shadipur,  Tahsil  Kai- 

thal,  being  unmarried,  in  presence  of 

4th  and  5th  collaterals. 
23  of  1897  Sabzimandi,  Delhi,  along  with 

sons. 

19  of  1906  Ghelnas  of  Lahore,  in  absence 
of  sons. 

43  of  1913  Sharakpur,  to  self-acquired 

property,  in  presence  of  uncle. 
I   Lah,  365  to  self-acquired  property,  in 
presence  of  collaterals. 

ARORAS— 

C.  A.  1422  of  1887  Multan  City,  in  pre- 
sence of  father  and  brother. 

99  of  1907  Amritsar  City,  in  presence  of 
her  father's  half-brother. 

33  of  1915  Khattars  of  Multan  City  under 
Hindu  Law,  in  presence  of  father's 
brother. 


NOT  ALLOWED  TO  SUCCEED. 


28  of  1893  xMauza  Behni,  Tahsil  Sharak- 
pur, Lahore,  in  presence  of  nephew. 

29  P.  W.  R.  1911  Tahsil  Nakodar. 


148  of  1890  Dera  Ismail  Khan  and  Bhak- 
kar,  to  ancestral  and  self-acquired  im- 
moveable property,  in  presence  of  ne- 
phews. 

62  of  1902  Kasur,  in  presence  of  brothers. 


AWANS— 
81  of  1879  Shahpur, 
marriage. 


if  unmarried  till 


BANIAS— 

9  of  1884  Peshawar  City,  in  presence  of 
nephews  in  divided  family. 

110  of  1884  Agarwals  of  Jagadhri,  to  self- 
acquired  property,  in  presence  of 
brothers  and  nephews. 

BHATIAS— 

78  of  1913  Kangarh,  Muzaffargarh,  in 
presence  of  4th  collaterals,  under 
Hindu  Law. 

BILOCHIS— 


72  of  1880  Shahpur,  though  allowed  to 

reside  in  paternal  house. 
64  of  1892  Ludhiana,  in  presence  of  loth 

collaterals. 

115  of  1892  Bishtis  of  Rawalpindi  Town,  to 

self-acquired  property,   in  presence  of 

brothers  and  nephews. 
31  of  1893  Doaba  Daudzai,  Peshawar,  in 

presence  of  near  collaterals. 
9  of  1899  Mauza  Nalli,  Tahsil  Khushab, 

Shahpur. 


110  of  1884  Sec  opposite;  Admittedly  (.ex- 
cluded as  regards  ancestral  property. 

55  of  1895  Agarwals  of  Bhiwani,  Hissar. 

68  of  1909  Agarwals  of  Ludhiana  City,  in 
presence  of  near  collaterals. 


C.  A.  199  of  1895) 
92  of  1908  ! 

<'li.i/i  Kb. Ill,  111 
l.ilcrals-. 


Nntknnls  of  Mauza 

M;inL;lii  Ola,  Dera 
pioscncc  of     j.th  col- 


37  of  1898  Sali/ani  Luiids  of  Dei  a  (difl^l 

Kliaii,    ill    |iri'sciu:c    of    7lh  collalci.il;; 

r\rn  when  married  in  tlie  faniilv. 
119  of  1907     Gurmanis  of   Dera  '  (.ha/i 

ishaii,     in    presence  of     brotluis  and 

nephews    wlien  married. 
P.  L.  R.  60  of  1912  Khosas  of  Dera  Ghazi 

Khan,    in  presence  of   7th  collaterals 


ALLOWED  TO  SUCCEED. 


NOT  ALLOWED  TO  SUCCEED. 


BRAHMINS— 

38  of  1870  Jullundur,  in  presence  of  2nii 
cousin  once  removed. 

51  of  1873  Sialliote,  in  presence  of  ne- 
phews. 

73  of  1879  Barakars  of  Nur  Mahal,  in 
presence  of  5th  colhiterals. 

108  of  1888  Athbans  of  Amritsar,  to  self- 
acquired  property. 

75  of  1894  Acharajs  of  Gurdaspur,  to  birt 
in  succession  to  4th  collaterals. 

71  of  1899  Sarsuts  of  Tarn  Taran. 

C.  A.  915  of  1904  Mauza  Gopalpur,  Am- 
ritsar, to  divided  property  of  father. 

149  of  1908  Mauza  Sambaka,  Anibala,  in 
presence  of  6th  collaterals. 

1  of  1910  Mauza  Mankiala,  Tahsil  Gujar 
Khan,  in  presence  of  brother's  sons 
and  granddaughter. 

P.  L.  R.  240  of  1911  Gurdaspur  District, 
in  presence  of  nephew  when  father 
separated  under  Hindu  Law. 

81  of  1913  Puchhrats  of  Multan  City,  to 
house  and  moveables,  sole  property  of 
father,  in  presence  of  5th  collaterals. 

P.  L.R.  191  of  1913  Mauza  Bhatiwal, 
Hoshiarpur,  to  self-acquired  property, 
in  presence  of  jlh  collaterals. 

77  of  1914  Nur  Mahal,  Jullundur,  to  self- 
acquired  property  of  father,  in  pre- 
sence of  nephew. 

7  of  1916  Gaurs  of  Tahsil  Palwal,  to  non- 
ancestral  property,  in  presence  of  3rd 
collaterals. 

23  of  1916  Mau/a  Abbepur,  Tahsil  Una, 
Hoshiarpur,  to  non-ancestral  property, 
in  presence  of  collaterals. 


44  of  1879  Dakots  of  Rupar,  Ambala,  in 

presence  of  nephew. 
116  of  1893    Mauza  Ivadirabad,  Tahsil 

Phalian,  Gujrat. 
43  of  1899  Trikhas  of  Jhang,  in  presence 

of  1st  cousin  once  removed. 
P.  W.  R.  24  of  1907    Agriculturists  of 

Tahsil  Sampla,  Rohtak. 
3  of  1908  .Sarsuts  of  Gurdaspur. 
56  of  1909  Mauza  Rawal,  Rawalpindi,  in 

presence  of  near  agnates. 
P.  L.  R.  210  of  1913    Gaurs  of  Khar- 

khanda,  Rohtak. 

23  of  1914    Mauza    Dhariala  Saigon, 
Rawalpindi. 

24  of  1914  Mauza  Dangoh  Khurd,  Ho- 
shiarpur 


DOGARS— 

8  P.  L.  R.  1900  L;ih(>re,  in  presence  nf         78    of    1868    Mandot,     Lahore,  whtr 

6th  and  7th  collaterals.  married  in  presence  of  nephew. 


GOLRAS— 

16  of  1885  Mauza  fodh,  Rawalpindi,  mar- 
ried to  collateral,  in  presence  of  other 
distant  collaterals. 


GUJARS— 

77  of  1881  Ferozepore,  to  self-acquired 
pr<iprr|y,  in  presence  of  gr;indsi,ins  an<l 
2\u]  cousin 

41  of  1885  I  ri(y,  in  presence  of 

brother's  Son.  ' 

88  of  1890  Gujars  of  Tahsil  Gujar  Khan, 
in  ()ii-scnce  of  81I1  collaterals  , 

134  of  1893  Tahsil  Kharian,  wife  of 
khanadatnad  who  had  been  put  in 
possession,  in  presence  of  collaterals, 
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ALLOWED  TO  SUCCEED.-  NOT  ALLOWED  TO  SUCCEED. 


GUi/iRS— concluded. 

146  of  1894  Ludhiana,  being  married  and 

resident. 

31  of  1895  Gijjars  of  Gujrat.  A  married 
daughter  is  ciuitled  to  succeed  her 
father  where,  though  no  definite  gift 
is  proved,  it  is  a  fair  inference  from 
the  facts  that  the  father  settled  the 
•daughter  and  her  husband  in  his  house 
and  on  his  land  with  a  view  to  their 
succeeding. 

3S  of  1897  Chohans,  Tahsil  Karaian, 
several  daughters  married  to  khana- 
daniads. 

2  of  1910  Ludhiana,  till  death  or 
marriage. 

MIN8— 

74  of  1916  Saraogis  of  Mauza  Buria, 
Tahsil  Jagadhri,  to  self-acquired  pro- 
perty, \g  presence  of  6th  collaterals. 

JATS— 

40  of  1867  Lahore,  being  a  childless 
widow,  in  presence  of  collaterals. 

2  of  1874  .Ambala,  in  presence  of  distant 

collaterals. 
50  of  1892  Ludhiana. 

116  of  1892  Ivalrus  of  Multan,  to  share 

under  Muhammadan  Law,  in  presence 

of  brother's  sons. 
C.  A.  720  of  1894  Chauhans  of  Jhelum, 

in  presence  of  9th  collaterals. 
25  of  1896  Gangas  of  Muzaffargarh,  if 

married  in  own  family,  in  presence  of 

collaterals. 

P.  L.  R.  1900  p.  295  Chothas  of  Gujran- 
wala,  succeed  till  marriage,  and  were 
step-mother's  half  is  forfeited  on  re- 
marriage, unmarried  daughter  will 
succeed  to  that  half. 

106  of  1901.  Bangials  of  Tahsil  Kharian, 
Gujrat,  being  married  and  resident,  in 
presence  of  brothers  and  nephews. 

12  of  1902  Panipat,  for  life  or  till 
marriage,  in  presence  of  7th  collaterals. 

11  of  1008  Rakars  of  Mauza  Jallo, 
Lahore,  in  presence  of  8th  collaterals. 

62  of  1905  Mithus,  MuzafTargarh  (in- 
stance) . 

P.  L.  R.  100  of  1910  Ludhiana,  to  self- 
acquired  property,  in  presence  of  col- 
laterals. 

P.  W.  R.  22t  of  1913  Mangats  of  Mauza 
Jatana,  Ludhiana,  in  presence  of  7th 
collaterals. 

P.  L,  R.  265  of  1913  Jhelum,  in  pre- 
sence nf  7th  collaterals. 

41  of  1914  Wirks  of  Tahsil  Gujranwala, 
in  presence  of  5th  and  7th  collaterals. 

P.  W.  R.  114  of  1914  Dhillons  of  Ambala, 
married,  in  presence  of  collaterals  >'ft^ 
yond  4th  or  5th  degree. 


C.  A.  31  of  1867  Rawalpindi. 

C.  A.  690  of  1872,  78  of  1868  Dogars  »( 

I'cro/eporc,  in  presence  of  nephews, 
C.  A.  257  of  1874  Kaujahs  of  Jullundlir, 

in  presence  of  sth  collaterals. 
150  of  1879  .Mauza  Sarai  Diwana,  Amrit- 

sar,  in  |)resence  of  near  collaterals. 

12  uf  1889  Kalrus  of  Multan,  in  presence 
of  nephews  and  brothers. 

48  of  1889  Varaiches  of  Mauza  Jodhala, 

Tahsil    Pasrur,    in    presence    of  8ih 

collaterals. 
15  of  1892  Hindus  of  Ludhiana. 
73  of  1893  Ltheras  of  Kotgarh,  Dera 

Ismail  Khan,  being  married  elsewhere, 

in  [jrescnce  of  brothers. 
25  of  1895  .Sec  opposite,  where  married 

out  of  family. 
105  of  1906  Leiah,  in  presence  of  near 

collaterals. 

67  of  1908  Gils  of  Tahsil  Ajnala,  in  pre- 
sence of  6th  collaterals. 

48  of  1909  Dabs  of  Jhang,  in  presence  of 
I  St  cousin  once  removed. 

13  of  1912  Mauza  Momanpura,  Lahore. 

25  of  1912  Gariwals  of  Ludhiana,  to  self- 
acquired  property,  in  presence  of  4th 
collaterals. 

LI  I  Ind.  Cases  152  JuUundur,  in  pre- 
sence of  5th  collaterals. 
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ALLOWED  TO  SUCCEED.  NOT  ALLOWED  TO  SUCCEED. 

IAT8 — concluded. 


38  of  1916  Gils  of  Mau/a  Lohara,  Fero/e- 
pore,  to  self-acquired  property,  in  pre- 
sence of  near  collaterals. 

56  of  1916  Mauza  Rurl^i,  Tahsil  Kharar, 
Ambala,  to  self-acquired  property,  in 
presence  of  5th  and  7th  •roll'ite'als. 

84  of  1917.  Wirks  of  Mauza  Koaiki,  Guj- 
ranwala,  in  presence  of  4th  collaterals. 

4  of  1918  ]\L'iuza  Galwehra,  Lahore,  to  self- 
acquired  property,  in  presence  of  distant 
collaterals. 

I  Lah.  464  Wirks  of  Mauza  Wirk, 
Jullundur,  in  presence  of  7th  collaterals. 

JULAHAS— 

69  of  1878  Jullundur,  to  ancestral  house, 
in  presence  of  brother's  sons  and  grand- 
sons. 

KANETS— 

3  of  1898  Kangra,  in  presence  of  remote 
collaterals. 


KAKAZAIS— 

10  of  1885  Lahore,    daughter's  daughter, 

in  presence  of  her  uncle's  descendants 
to  estate  her  grandmother  succeeded  to 
from  her  husband. 


KASHMIRIS- 
ISO  of  1884  Sialkote  Town,  in  preference 

to  nephews. 
17  of  1913  Comb-makers  of  Jheliim  City, 
in  presence  of  uncle. 

KHATRIS— 
67  of  1888  Peshawar  City,  in  presence  of 
nephews. 

73  of  1896  Dhals  of  Muzaffargarh,  to 
self-acquired  property  in  other  village, 
in  presence  of  near  collaterals. 

87  of  1900  Lahoris  of  Batala  Town. 

119  of  1901  Mahrotras  of  Multan  City. 

34  of  1909  Satgharra. 

43  of  1911  Sodhis  of  Ferozepore,  in  pre- 
sence of  4th  collaterals. 

P.  W.  R.  249  of  1912  Lahore,  in  presence 
of  nephew. 

P.  W.  R.  144  of  1916  Sodhis,  Mauza 
Samalsar,  Moga,  in  presence  of 
nephew  and  grandnephews — ancestral 
property. 

KHATTARS— 
97  of  1914  Attock,  to  self-acquired  pro- 
perty, in  presence  of  3rd  collaterals. 


8  of  1907  Banga,  Jullundur. 


P.  L.  R.  338  of  1913  Rahon  and  Nur 
Mahal,  Jullundur.  Among  Hindus 
governed  by  Hindu  Law,  a  daughter 
cannot  inherit  her  father's  share  of 
joint  ancestral  property,  but  if  separa- 
tion precedes  her  death  she  can. 

5  of  1915  Sobtis  of  Mauza  Alimgarh, 
Gujrat,  agriculturists,  in  presence  of 
nephews. 

71  of  1916  Kapurs  of  Tahsil  Hafizabad, 
Gujranwala,  to  ancestral  or  self-acquir- 
ed property  in  land,  in  presence  of  her 
father's  brother. 


112  of  19«  Tahsil  Fattehjang,    in  pre- 

.  -  ■  *  sence  of  sons. 

97  of  1914  See  opposite ;  to  ancestral  pro- 
KHOKKARS   perty    wen  if  married  to  one  of  the 


P.  W.  R.  26  of    1916    Mauza  Khalsa 
Hamid,  Montgomery. 


near  collaterals. 
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ALLOWED  TO  SUCCEED. 
KHOTS— 

56  of  1899  Mauza  Udharwal,  Tahsil 
Chakwal,  being  unmarried,  till  death 
or  marriage,  in  presence  of  uncle. 

KORESHIS— 

C.  A.  801  of  1867  Kasur,  in  presence  of 

brothers  and  nephews. 
175  of  1883  Wazirabad,     in  presence  of 

father's  brother. 
C.  A.  2508  of  1886  Mauza  Kot  Kachwa, 

Ambala,  in  presence  of  collaterals. 
92  of  1901  Gujranwala  Town. 

MAIRS^ 

P.  L.  R.  290  of  1913  Tahsil  Chakwal, 
Jhelum,  whether  married  or  not,  in 
presence  of  4th  collaterals. 

MEOS— 


MIRASIS— 

113  of  1884  Fcrezcporo,   in  presence  of 
first  cousin. 

MOGHALS— 

71  of  1895  Patti  Town,  Tahsil  Kasur,  in 
presence  of  5th  collaterals. 

MUHAMMADANS  (unclassified)— 

C.  A.  430  of  1866  Jullundur,  in  presence 

of  grandne[)hews. 
C.  A.  856  of  1869  Jullundur. 
41  ol  1874  Basti  Ram,  Lahore. 
19  of  1887  Gujrat. 


PARACHAS— 

15  of  1909  Bhera  City,  to  urban  property. 


NOT  ALLOWED  TO  SUCCEED. 


■  31  of  1881  Midvvives  of  Ludhiana,  beiag 
married  and  residing  elsewhere,  in  pre- 
sence of  nephews. 


PATHANS— 

61  of  1902  Lodis  of  Mauza  Dhogri,  Jul- 
lundur, as  full  owner,  and  her  daughter 
succeeds  her,  in  presence  of  6th  colla- 
terals. 

19  of  19127   Tahsil  Mianwali,  in  presence 
29  of  19123     of  6th  collaterals. 
46  of  1913  Chach  Ilaqa,  Attock,  in  pre- 
sence of  4th  collaterals. 
C.  A.  3155  of  1916.    Ludhiana  City,  to 
her  share  under  Muhammadan  Law. 


68  of  1889  Peshawar,  in  [presence  of  near 
collaterals. 

39  of  1895  Kala  Afghannn,  Batala,  in 
presence  of  5th  collaterals. 

27  of  1896  Lodis  of  Hoshiarpur. 

44  of  1896  Razzars  of  Peshawar,  unmar- 
ried, in  presence  of  nephews. 

108  of  1900  Hoshiarpur,  in  presence  of 
gth  collaterals. 

P,  L.  R.  196  of  1911  Kala  Afghanan, 
Batala,  to  self-acquired  property,  in 
presence  of  collaterals. 

4T  of  1015  Lodhis  of  Mustafabad,  Ambala, 
in  presence  of  first  cousitl. 
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ALLOWED  TO  SUCCEED. 
RAJPUTS— 
29  cf  1868  Nakodar. 

179  oi  1889  1  Narus  of  Hoshiarpur 

C,  A.  1366  of  1905  j  in    presence    of  4th, 

5th  anil  6th  collaterals. 
126  of  1890  Bhattis  of  Mauza  Shamke 

Thatti,  Lahore,     in  presence  of  7th 

collaterals. 

C.  A.  522  of  1895  Pipli,  Ambala,  small 
village,  in  presence  of  5th  collaterals. 

C.  A.  733  of  1901  Is.angra,  to  self-acquir- 
ed property. 

5  of  1908  Chauhans  of  Mauza  Kharwan, 
Jagailhri,  in  presence  of  7th  collaterals. 

86  of  1908  Chauhans  of  Mauza  Narain- 
garh,  Ainbala,  in  presence  of  6lh  colla- 
terals. 

P.  W.  R.  177  of  1909  Hoshiarpur. 

P.  L.  R.  121  of  1909  Hoshiarpur,  also 
their  daughters  after  them,  in  presence 
of  remote  collaterals. 

2  of  1909  Kangra,  to  self-acquired  pro- 
perty in  other  village. 

96  of  1913  Mangats  of  Mauza  Jatana, 
Ludhiann,  in  presence  of  7th  collaterals. 

13  of  1916  C.arshankar,  Tahsil  Hoshiar- 
pur, to  self-acquired  moveables,  in  pre- 
sence of  brother. 

94  of  1918  Manjs,  Talwandi  Rai,  Tahsil 
Jagraon,  to  ancestral  property,  in  pre- 
sence of  6th  collaterals. 

RAUS— 


SHEIKHS— 

41  of  1901  Badli,  Rohtak,  in  presence  of 
■;th  collaterals. 

21  of  1914  Usmanis  of  Gurgaon,  in  pre- 
sence of  8th  collaterals. 

SIALS— 


SIPRAS— 

I  Lah.  284  Miana  Hazara,  Tahsil  Bhera, 
to  self-acquired  property  but  not  to  an- 
cestral property,  in  presence  of  colla- 
terals. 

SYADS— 

C.  A.  1078  of  1879  Dera  Ghazi  Khan. 

4  of  1888  (iardezis,  Multan. 

89  of  1888  (<hilanis,  Multan. 

60  of  1889  Sahzwaris  of  Shakargarh,  in 

presence  of  5lh  collaterals. 
172  of  1889  JuUunilur,  in  presence  of  4th 

collaterals. 

35  of  1891  Non-agriculturists  of  Kharar, 
Anibala,  in  presence  of  7th  collaterab. 


NOT  .ALLOWED  TO  SUCCEED. 


C.  A.  133  of  1866  Jullundur. 

80  of  1875  Hoshiarpur,  in  presence  of  5th 

■  collaterals. 

55  of  1881   .Mahtoms  of  Hoshiarpur,  in 

presence  of  5th  collaterals. 
176  of  1882  Manjs  of  Mauza  Bajoa  Khurd, 

Nakodar,  in  presence  of  4th  collaterals. 
98  of  1891     Narus  of  Mauza  Gorewal, 

DasLivM,    in   presence     of  7th  and  8lh 

collaterals. 

139  of  1892  Manjs  of  Mauza  Raisur, 
Tahsil  Ludhiana,  being  married. 

C.  A.  522  of  1895  In  large  villages. 

47  of  1896  Sials  of  Jhang,  when  married 
to  more  distant  collateral. 

36  of  1905  Narus  of  Mauza  Mamun 
Mazra,  Karnal,  in  presence  of  5th  colla- 
terals. 

32  of  1911  Narus  f)f  Phillour,  in  presence 

of  5th  collalerals. 
35  of  1915  Ghi.rewnhns  of  Tahsil  Gar- 

shankar,  in  presence  nf  ^ih  collaterals. 


P.  W.  R.  161  of  1915  Jamal  Patti,  Mauza 
Lalu  Darya,  Multan,  in  presence  of 
own  ist  cousin  when  married  to  other 
first  cousin. 


44  of  1889  Mauza  Saula,  Tahsil  Ambala. 


50  of  1885  Gunianas  of  Jhang,  in  pre- 
sence of  near  collaterals. 
47  of  1896  See  Rajputs. 


■"i  iif  1879    Shias  of  Mauza  Sadhaura, 

Ambala. 
18  of  1889,  Gardezis,  Multan. 
32  of  1892  Mauza  Uchagaon,  Tahsil  Bal- 

lal)garli,  in  presence  of  3rd  collaterals. 
41  of  1895  Bokharis  of  Jhang. 
40  of  1897     Mauza     Duraha,  Ambala, 

married  to  collateral,     in  presence  of 

nearer  collaterals. 
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ALLOWED  TO  SUCCEED.  NOT  ALLOWED  TO  SUCCEED. 


SYADS — conchided. 


P.  L.  R.  36  of  1902  Tahsil  Baiinu,  un- 
married dauglilers  get  their  slime 
under  Muhanim.idaii  Law. 

54  of  1903  .Shias  of  .Ambala  City,  to  non- 
ancestral  property,  in  presence  of  5th 
collaterals. 

18  of  1906  Shahabad,  Karnal. 

70  of  1908  Bokharis  of  Gujrat  for  life,  in 
presence  of  near  collaterals. 

135  of  1908  Gurgaon  to  full  estate,  in 
absence  of  male  heirs. 

58  of  1910  Sunnis  of  Mauza  Ciiunia,  Gur- 
gaon, in  presence  of  4th  collaterals. 

P.  L.  R,  18  of  1911  Shias  of  Pahval,  Gur- 
gaon, in  presence  of  collaterals  and 
sister. 

98  of  1913  Shias  of  Ambala  City,  to  ances- 
tral land,  in  presence  of  4th  collaterals. 

34  of  1915  Barkis  of  Basti  Pirdad  Khan, 
Juilundur,  to  ancestral  property,  in 
presence  of  nephews. 

22  il.  C.  2  Shias  of  Ambala  City. 


86  of  1900  .\gricullurists  of  Julluntlur, 
w  lien   married  out  of  family,     in  prc- 
senci'  of  brother  or  brother's  son. 
68  of  1903  Basti  Syadan,  Multan,  in  pre- 
sence of  nephews. 


TARKHANS— 


84  of  1916    Bhutfas  of  Multan  City,  to 
share  under  Miihammadan  Law. 


TELIS— 

  30  of  1896  L.ihorc,  to  bnusr  pinpeity,  in 

presence  of  brothers. 

ZARGARS— 

68  of  1887  Amritsar,  in  presence  of  a  3rd   

cousin  who  has  redeemed  mortgage  on 
estate. 

{(I)  The  right  of  the  daughter  in  competition  with  the 
village  proprietary  body. 

In  connection  with  this  section,  the  section  on  the  rights 
of  the  village  proprietary  Ijody  to  succeed  to  an  heirless  pro- 
prietor should  be  read. 

Whatever  rights  the  village  [)ioprietary  body  may 
ordinarily  have,  they  have  never  been  given  preference  to 
a  daughter. 

3.1  of  iKb~. --MohiHiiui;idaiis  ol  JullMn'.hii.  I  ),iuy  hici  \  Mii.cep'.I  in  pre- 
ference to  members  of  deceased's  goi,  not  othernise  related,  who  aic  ineiely 
the  general  proprietary  body. 

P.  W.  R.  136  of  1908.— Agriculturists  of  Hoshiarpur.  A  daughter 
excludes  the  village  proprietary  body. 
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II  of  1911. — Jats  of  Rlauza  Kharindwa,  Thanesar,  paitidars  have  no 
right  to  exclude  daughters.    Such  is  the  general  rule. 

See  also  102  of  1906  and  57  of  1912. 

(e)  The  right  of  the  daughter  in  competition  with  col- 
laterals residing  in  other  villages. 

In  such  cases  the  daughter  invariably  excludes  the  col- 
laterals in  succession  to  self-acquired  property,  i.  e.  pro- 
perty not  ancestral  qua  the  collaterals.  In  regard  to  ances- 
tral property,  apparently  the  collateral  would  have  the  same 
rights  as  if  he  lived  in  the  deceased's  village. 

C.  A.  96  of  1886. — Definite  relationship  must  be  proved,  and  therefore 
fellow-g'oi-men  residing  in  another  village,  who  cannot  prove  definite  relation- 
ship, do  not  exclude  daughters. 

64  of  1893. — Girths  of  Kangra ;  when  A  migrated  from  his  ancestral 
village  and  acquired  land  elsewhere,  held  the  daughter  excluded  collaterals 
of  the  ancestral  village. 

18  of  1896. — Rawats  of  Hoshiarpur  ;  A  and  B,  brothers  acquired  land 
in  different  villages,  where  they  settled.  B's  son  C,  then  C's  daughter  D 
succeeded,  D  being  married  in  B's  village. 

Collaterals  of  C,  not  owning  land  in  the  village,  sued  D — held  the  land 
not  being  ancestral,  and  the  plaintiffs  residing  elsewhere,  D  could  not  be 
ousted,  the  onus  being  on  the  claimants.    64  of  1893  approved. 

73  of  1896. — Dhals  of  Inayatpur,  Muzaffargarh  ;  near  collaterals  excluded 
in  presence  of  daughter,  property  being  self-acquired  in  another  village. 

Where  collaterals  claim  to  succeed  in  preference  to  daughters  to  pro- 
perty acquired  by  deceased  in  another  village,  they  can  only  claim  by  virtue  of 
community  ol  descent,  and  experience  shows  that  community  of  descent  alone 
creates  no  presumption  in  favour  of  collaterals. 

103  of  1900. — Telis  of  Pachmand,  Shahpur,  re  self-acquired  land  in  an- 
other village,  plaintiffs,  claiming  to  be  collaterals,  but  not  being  owners  in  the 
village,  were  held  not  entitled  to  exclude  daughter  or  daughter's  son. 

2  of  1909  as  73  of  1896. 

P.  W.  R.  139  of  1910. — Hindu  Jats,  Shajvval,  Ludhiana  ;  a  daughter  ex- 
cludes collaterals,  living  in  and  owning  land  in  another  village,  in  respect  to 
self-acquired  property  and  houses  of  her  father. 

(/)    The  rights  of  a  daughter  to  a  share  in  presence  of 
near  agnates  or  cognates. 
(i) .    Where  there  are  sons. 

She  ordinarily  has  no  right  except  where  governed  l)y  Muli.imm.id.ui  Law. 
;iiul  the  (-laim  \\  as  disallowed  in — 

52  of  1888 — Muhammadan  Khojas  of  Kasur. 

35  of  1 891 — Non-agricultural  Syads  of  Kharar,  Ambala. 

30  ol  1896 — Telis  of  Lahore  District. 

63  of  191 1— Koreshis  of  Mauza  Mianapura,  Sialkot  City. 


81 


92  of  191 1 — Ag^ricultural  Bokhari  Syads,  Tahsil  Zira. 
79  of  19 1 2 — Koreshis  of  Kasba  Tliura,  Giirgaon. 

112  of  1912 — Khattars  of  Tahsil  Fattehjang. 

17  of  1913 — Muhammadan  Kashmiri  comb-makers,  Jhclum,  City. 
C.  A.  1550  of  1916 — Vighmal  Ivhojas,  Shalidara,  Lahore. 

but  allowed  in — 

56  of  1879 — Muhammadan  Jogis  of  Lahore. 

89  of  1888— Gilani  Syads  of  Multan. 

36  of  1889 — Agriculturists  of  Mauza  Keshopur,  Sirsa. 
23  of  1897 — I'anzali  A  rains  of  Sabzimandi,  Delhi. 
62  of  1904 — Syads  of  Tahsil  Bannu,  if  unmarried. 
136  of  1908 — Lagheri  Bilochis  of  Dera  (ihazi  ]\han 

113  of  191 2 — Sheikh  artizans  of  I^elhi. 
(/{) .    Where  there  are  male  agnates. 

She  dues  not  ordinarily  get  a  share,  except  when  goxerned  by  Muham- 
m.idan  Law  .     The  claim  was  disallowed  in — 

22  of  i8()3 — Taoni  Rajputs  of  Tahsil  ls.harai',  Ambala,  when  marriTd,  in 
l)resence  of  a  nephew. 

62  of  1902— Non-agricultural  Aroras  of  Kasur, 

but  allowed  in — ■ 

87  of  1879 — Tarkhans  of  Lahore. 
175  of  1883 — Koreshis  of  Wazirabad. 
116  of  1892 — Kalru  Jats  of  Multan. 

45  of  1908 — Koreshis  of  Gujar  Khan,  being  married,  in  preseace  of 
father's  brother. 

(in) .    Where  there  is  a  widow. 

She  does  not  ordinarily  get  a  share.    The  claim  was  disallowed  in — 
38  of  1883 — Mujawars,  Data  Ganj  Bakhsh,  Lahore. 

90  of  1894 — Khattars  of  Rawalpindi. 

79  of  1912 — Koreshis  of  Kasba  Thura,  Gurgaon. 

but  allowed  in — 

124  of  1908 — Non-agricultural  Awans,  Ludhiana  City,  under  Muhanv. 
madan  law. 

113  of  1912— Sheikh  artizans  of  Delhi  City. 

(iv)  .    Where  there  is  a  mother. 

Under  Muhammadan  law  she  gets  a  share. 
47  of  1900 — Tarkhans  of  Multan  City. 

(v)  .    Where  there  is  a  sister. 

She  generally  excludes  the  sister  altogether. 
The  sister's  claim  was  disallowed  in — 
52  of  1888 — Khojas  of  Kasur, 

but  allowed  under  Muhammadan  law  to  a  share  m— 

66  of  1902 — Jatoi  Bilochjs  of  Muzaffargarh. 


(g)  The  succession  of  a  daughter  to  her  mother. 

68  of  1879 — Hindus  of  Kartarpur,  Jullundur;  where  a  man  made  a  valid 
gift  to  his  wife  the  daughter,  on  latter's  death,  excluded  collaterals. 

105  of  1881 — Where  there  w  as  a  brother  and  two  widows  of  the  deceased's 
brothers,  who  jointly  acquired  land,  held  the  daughter  of  one  widow  was  en- 
titled to  succeed  to  hei'  share. 

10  of  1885 — Kaka/ais  of  Lahore,  succeeds  grandmother  in  presence  of 
uncle. 

57  of  1885 — Kakazais  of  Batala  Town.  A  daugliter  succeeds  her  mother 
in  preference  to  her  deceased  father's  other  widow. 

18  of  i8<)4 — Afghans  of  Mauza  All  Beg,  Tahsil  Nawashahr,  Peshawar. 
An  unmarried  grand-daughter  does  not  succecil  iier  mother,  so  as  to  exclude 
collaterals,  a  married  grand-daughter  and  issue-,  and  a  griuiilson's  daughter. 

61  of  1902 — Lodi  Pathans  of  Mauza  Dliogri,  JiilUi'.idnr.  A  daughter 
succeeds  a  motlicr  in  the  presence  of  sixlii  coliaterals. 

54  of  190:; — Slila  S\ads,  Ambala  Cit}-.  A  married  daughter  succeeds  her 
mother  to  self-acquired  house  property  in  preseni-e  oi  5th  collaterals. 

5  of  1910 — Rajputs  of  Hoshiarpur.  Where  Iiave  daughters  succeeded 
their  daughters  succeed  in  preference  to  collaterals. 

(h)  .    The  nature  of  her  estate. 

It  is  ordinarily  only  a  life  estate,  and  the  onus  of  prov- 
ing the  contrary  is  on  her. 

40  of  1867;  41  of  1874;  8^  of  1879;  144  of  1882;  110  of  1884;  19  of 
1887  ;  68  of  1887  ;  32  of  1895  ;  40  of  1896 ;  44  of  1896 ;  56  of  1899 ;  74  of  1899  ; 
39  P,  L. 'R.  of  1904;  55  P.  L.  R.  of  1904;  18  of  1906;  121  of  1908;  P.  W.  R. 
215  of  1912  ;  72  of  1912. 

44  of  1896 — The  unmarried  daughter,  ordinarily,  has  the  right  to  be 
maintained  till  she  Is  married,  and  to  have  the  expenses  of  her  marriage  defray- 
ed out  of  her  father's  land  after  his  death,  as  she  has  claims  on  him  for  these 
during  his  lifetime,  and  she  possesses  this  right  and  no  other,  whether  he  has 
left  male  Issue  or  not.  If  then  she  Is  allowed  at  times  to  retain  possession  of 
her  father's  land  till  marriage,  she  can  hardly  be  said  to  get  it  by  way  of 
succession.  It  is  more  properly  a  mere  temporary  provision  for  the  enjoyment 
of  her  rights  made  or  acquiesced  In  by  the  agnatic  heirs. 

In  a  claim  to  a  full  estate,  she  received  only  a  life  estate 

in — 

81  of  1879 — Awans  of  Tahsil  Khushab. 

18  of  1906 — Syads  of  Shahabad,  Karnal. 

70  of  1908 — Bokhari  Syads  of  Gujrat. 

121  of  1908 — Awans  of  PInd  Dadan  Khan. 

P.  W.  R.  141  of  1910 — Syads  of  Khanpur,  Hoshiarpur, 

but  was  allowed  a  full  estate  in — 

61  of  1902 — Lodi  Pathans,  Mauza  Dhogri,  Jullundur. 
135  of  1908 — Syads  of  Gurgaon. 

(i)  .    The  unmarried  daughter's  right  to  a  life  estate, 
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Her  right  to  a  life  estate  has  been  contested  in  some  cases,  she  has 
succeeded  in  estabHshing:  such  right  sometimes  ;  on  other  occasions  she  has 
been  allowed  only  maintenance. 

HOLDS  FOR  LIFE  OR  TILL  GETS  ONLY  MAINTENANCE  OR 

MARRIAGE.  •  RESIDENCE. 


AWANS— 

81  of  1879  Tahsil  Khushab. 


72  of  1880  Mauza  Daiwal,  Tahsil  Khusli- 
ab,  whether  married  or  unmarried,  are 
entitled  to  residence  in  father's  house. 

31  of  1393  Talnsil  Doaba,  Peshawar,  in 
presence  of  near  collaterals. 


GUJARS— 

2  of  1910  Ludhiana.   

JATS— 

12  of  1902  Panipat,  in  presence  of  7tli         29  of  1903  Kalars  of  Jagraou. 
collaterals. 

KHOTS— 

56  of  1899    Mauza    Udharwal,  Tahsil   

Chakwal,  in  presence  of  uncle. 

KHATTARS— 

  112  of  1912  Tahsil  Fallehjang,    n  pic- 

sence  of  sons. 

PATHANS— 

  44  of  1896  Razzars  of  Peshawar. 

(j).    The  daughter's  right  to  maintenance. 

The  unmarried  daiighter,  even  when  excluded  from  a 
life  estate,  has  an  invariable  right  to  maintenance,  which, 
if  circumstances  demand-  may  be  secured  to  her  by  posses- 
sion. 

50  of  1892. — Hindu  Jats  of  Ludhiana.  Unmarried  daughters  are  en- 
titled to  maintenance  and  sometimes  even  to  separate  possession. 

44  of  1896. — The  unmarried  daughter  ordinaril}'  has  the  right  to  be  main- 
tained till  she  is  married.  If  she  is  allowed  to  retain  possession  of  her  father's 
land,  it  is  a  mere  temporary  provision  for  Iter  enjoyment  of  her  right. 

12  of  1902. — Where  a  daughter,  being  unmarried,  was  entitled  to  main- 
tenance, the  possession  of  lier  father's  landed  property  was  given  to  her  in 
presence  of  7th  collaterals. 

In  one  case  even  a  married  daughter  was  given 
maintenance. 

84  of  1868. — Jats  of  Hoshiarpur,  if  living  apart  from  her  husband. 
5.    THE  RIGHT  OF  THE  SISTER. 

{a)  The  sister  has  ordinarily,  under  Customary  Law, 
no  right  to  succeed  in  the  presence  of  collaterals,  but  there 
are  instances  where  cusiom  has  allowed  it. 

In  all  cases  Iho  uiius  probandi  is  on  her,  see  inter  alia 

12  of  1882  ;  y\  of  i8c)2  ;  .]  r  of  i8<)S  ;  117  of  19m  ;  55  of  1909. 

She  is  recognized  as  an  heir  tander  Hindu  Law,  e.g. 
see  161  of  1919. 
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(&).  Her  position  is  in  no  way  analogous  to  thai  of  a 
daughter,  except  possibly  where  tribe  is  endogamous. 

40  of  1897. — We  do  not  think  there  can  be  any  doubt  thai  the  succession 
of  the  sister  and  her  descendants  does  not  stand  upon  the  same  footing  as 
that  of  the  daughter  and  her  issue. 

134  of  1907  (F.  B). — Among  persons  following  custom,  the  position  of  a 
sister  of  a  childless  proprietor  cannot  be  assimilated  to  that  of  a  daughter, 
and  she  must,  therefore,  be  regarded  as  a  sister  of  that  proprietor  and  not  as 
a  daug^hter  of  his  father. 

So  also  C.  A.  599  of  1904;  C.  A.  1087  of  igo6;  C.  A.  1370  of  1906;  55 
of  1909;  P.  W.  R.  120  of  1909;  P.  L.  R.  122  of  1912;  100  of  1916. 

by  of  1910. — Sisters  are  not  011  the  same  footing  as  daughters, 

but  — 

71  of  1892. — When  marriage  into  a  different  got,  involving  as  it  usually 
does,  migration  to  another  village,  is  not  obligatory,  the  position  as  regards 
succession  of  a  daughter  and  of  a  sister  is  not  so  vastly  different  as  it  is  when 
such  marriages  are  obligatory.  It  may,  indeed,  from  a  particular  point  of 
view,  be  regarded  as  identical.  For,  if  a  man  have  a  son  and  a  daughter  and 
the  son  die  childless  and  widowless,  and  custom  permits  the  succession  of  the 
sister,  this  special  custom  may  be  described  with  equal  accuracy,  as  the  right 
of  the  daughter  to  succeed  on  the  death  of  the  father's  son  to  the  ancestral 
estate  held  by  the  father  or  to  the  right  of  the  sister  to  succeed  to  the  ancestral 
estate  held  by  the  brother. 

Sec  also  103  of  1900;  no  of  1906  (F.  B). 

(c).  Cases  where  in  competition  with  the  collaterals,  a 
sister  has  been  allowed  or  not  allowed  to  succeed. 

ALLOWED  TO  SUCCEED.  NOT  ALLOWED  TO  SUCCEED. 

AFGHAN— 

  55  of  1909  Mauza  Nasran,  Hoshiaipur, 

married,  in  presence  of  7tli  collaterals. 

ARAINS— 

25   uf   1882   K(.n-n,^riciiUural    Bliattis  of   

Lahore  and  Anirit--ar,   in   iMes'jnce  of 
nephew-^. 

180  of   1888  ]5allis  of   Maiua  Slijlulura, 

Lahore,  in  presence  of  a  niece.  ■ 
17*  of  1889  Ghelhas  of  Lahore,  in  pre-  ^ 

sence  of  cousins. 

AWANS— 

P.  W.   R.  125  of  1914  Miaiiwali,  succes-   

sion  in  i)rcs(iKr  of  ^ih  collaterals  ac- 

i|niestcd  in.  '  -•- 

BHATIAS— 

79  of  1903  Bannu,  till  death  or  marriage.   
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Ai.LOWED  TO  SUCCEED.  '  NOT  ALLOWEl.)  TO  SUCCEED. 


BILOCHIS— 

C.  A.  199  uf  1895  X;itkaiiis  of  Dera  Glia/i 

Khan  l(i  a  share. 
66  cif  1902  Jatuis  uf  Gujrat  afonj;  with  a 

(laughter. 

104  of  1914  Gurmanis  of  Muzaffargarfi, 
in  presence  of  slh  and  6th  collaterals, 
whether    married     in  or  out  of  family. 


BRAHMINS— 

  4-7  (jf  1890  Gujrat,  in  presence  of  sister  s 

suns  tu  cslalc  i.if  ilcccased  lirothcr. 
P,  W.  R.  24  of  1907  AsricuUui-ists  of 
Tahsil  Sanipla. 


DOGARS— 

35  of  1909  Amritsar,  in  presence  of  6tli 
collaterals  to  property  not  ancestral  qtia 
the  collaterals. 


GIRTHS— 


60  of  1910  Mauza  Baldhar,  Kangra,  to 
widow  in  entire  absence  of  collaterals. 


GUJARS— 

116  of  1884  Mauza  Nanawali,  Tahsil 
Kharian,  in  presence  of  6th  and  7th 
collaterals. 


JATS— 

117  of  1901  Channars  of  Multan,  in  pre- 
sence of  4th  and  5th  collaterals. 

28  of  1904  Rupar,  in  preference  to  a 
heterogeneous  village  body. 

44  of  1909  Panwars  of  Mauza  Bhotapur, 
Muzaffargarh,  in  presence  of  5th  colla- 
terals. 

24  of  1917  Tahsil  Garhshankar. 

13  of  1919     Kalrus,    Mauza  Nawabpur, 

Multan,  to  a  share  under  Mohammadan 

Law. 

20  of  1919  Sivaias,  Mauza  Sivaja,  Gujrat, 
in  presence  of  gth  collaterals  to  land 
non-ancestral   qua  the  collaterals. 

II  Lah.  98  Jhelum,  in  presence  of  gth 
Collaterals. 

KAKEZAIS— 


47  <<i  1870  Sikhs,  Eahorc. 

44  of  1907  .Sil-;hs  of  Lahore,  in  presence 

of  4th  ciillat<'rals. 
113  of  1892  Dhariwals  nf  Mauza  Dhnia, 

I'.ihsil   Fazilka,    hi   aci|uired  proprity 

in  pii.'sencc  of  4th  cnllalrrals. 
67  .'l  1S00  Chhajras  of  Mn/ari.irg.ii  li,  in 

pieseni. e  of  agnatic  heirs. 
13  cif  1912  INfauza  Momanpura,  Lahore. 
P.  L.   n.  122  of    1912  Mauza  Bhadal, 

Laliorc,  in  presence  of  any  collateral, 

however  remote,  c\en  to  self-acc|uired 

pi'opert}'. 

US  of  1917  Xahwal-,  of  'i'ahsil  Alipur, 
Mu/affai-gai-h,  sister  married  in  family, 
4lh  collaterals  present. 


67  of  1915  Hoshiarpur  Town,  in  presence 
of  4th  collaterals. 

>;ashmiris— 

130  of  1884  Sialkute  Town,  in  presence  of 
nephew. 

ICORESHIS— 

53  of  1915  Gohana  Town,  Rohtak,  in  pre-         C.  A.  810      1902  Gohnnn  Town,  Rohtak, 


sence  of  4th  collaterals. 


ill  pcL'sence  of  2nd  collaterals. 
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Allowed  to  succeed. 

MOGHALS— 

71  of  1892  Kharkhauda,  Rjhtak,  in  pre- 
sence of  4th  collaterals 
PATHANS— 

P.  L.  R.  51  of  1904    Lodis  of  Lahore 
City,   elephant  drivers,   to  share  with 
widow  under  Muhammadan  Law. 
19  of  1912  Mianwali,  after  6th  collaterals 
.lild  beforr  7th. 
3AJPUTS— 
44  of  1909    Panwars,  Mauza  Bhotapir, 
Muzaffargarh,  in  presence  of  5th  colla- 
terals. 

4  of  1910  Hoshiarpur,   in  succession  to 
a  daughter. 


NOT  ALLOWED  TO  SUCCEED. 


23  of  1913  Alianwali  Tahsil,  with  mother 
and  step-mother  of  last  owner. 

100  of  1916  Mauza  Shahabad,  Tahsil 
Thanesar,  Karnal,  in  presence  of  5th 
collaterals. 

4  of  1916  Muhammadan  Bhatti  Rajputs  of 
Mauza  Kum,  Jhelum,  in  presence  of 
collaterals. 

I  Lah.  1  Muhammadans,  Tahsil  Nakodar, 
in  presence  of  8th  collaterals  to  non- 
ancestral  property. 

I  Lah,  433  Muhammadans,  Mauza  Cho- 
mon,  Jullundur,  in  presence  of  6th  colla- 
terals to  self-acquired  property. 


SHEIKHS—  „  . 

  163  of  1890,  Jhajjar,  Rohtak,  in  presence 

5YADS—  of  half  brothers. 

  41  of  1895  Bokharis  of  Jhang,  in  prc- 

TELIS —  sence  of  5th  collaterals. 

P.   L.   R.  158  of  1912     Migrants  from   

.\jnala  to  Amritsar  City   to  share  under 
Muhammadan  Law  with  cousins. 
GENERAL— 

4  I'l  1912  In  Jullundur  a  sister  succeeds   

lii-r  sister  in  presence  of  latter's  hus- 
band 

{d).  The  right  of  the  sister  in  competition  with  the  vil- 
Uige  body. 

This  sub-section  should  be  read  in  connection  with  the 
right  of  the  village  proprietary  body  to  succeed  as  such. 

In  the  following  cases  the  sister  excluded  the  village 
proprietary  body  : — 

i  jO  (»l  188.^. — Cnijars  of  Mrniz;i  Sarli;in;i,  Talisil  Rupar,  Anibala. 

28  of  1904. — Jats  of  Mauza  Raipur,  Ambala,  the  village  being  hetero- 
geneous and  bhayachara. 

90  oi"  J 91 5. — Sials,  Jhang-. 

S5  ol  — Jats  of  Mati/a  (iarhi  Kaiuingo}an,  Tahsil  ( lai'lishankar,  tiie. 

\  illagc  In'ing  heterogeneous. 

05  ol  1918  and  C.  A.  2098  of  1915 

{(').    Acquiescence  may  give  a  sister  a,  good  estate. 

p.  W.  Iv.  125  of  1914. — Awans  of  Mianwali.  Where  the  5lh  eollater;iI,s 
alloweil  \  lo  niiitafe  his  land  in  his  sister's  name,  kept  silent  for  four  years, 
r(Mis(  nic4  lo  mutation  in  joint  plots,  described  her  in  a  suit  as  a  co-sliarer, 
and  apiilied  willi  her  for  ejeetnient,  and  she  had  paid  off  her  brother's  debts 
Hnd  iniprwMil  (lie  properly,  held  there  had  been  acquiescence. 
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(/)    Nature  of  her  estate. 

Her  estate,  like  that  of  any  other  female,  is  ordinarily 
one  for  life  only.  She  may,  like  a  daughter  under  certain 
circumstances,  transmit  it  to  her  own  son. 

6.    THE  RIGHT  OF  THE  MOTHER. 

{a).    Under  Hindu  Law. 

II  of  1870. — Under  Hindu  Law  she  excludes  a  son's  uncle,  step-father  and 
half  brother,  notwithstanding  remarriage. 

37  of  1870. — Hindu  mother  ordinarily  succeeds  a  son  to  an  estate  derived 
from  the  husband. 

(6).    Under  Customary  Law. 

(/).  Her  position  is  not  very  clearcly  defined  under  Customary.  Law.  in 
some  tribes  she  is  given  an  estate,  both  in  regard  to  ancestral  and  self-acquired 
property,  similar  to  a  widow,  to  whose  position  in  such  tribes  she  approxi- 
mates; in  others  she  is  entirely  excluded  in  the  presence  of  collaterals,  being 

giviin  mainterjarise,  and  ytt  in  others  she  gets  an  estate  in  self=aG(|uiirod  pro- 
perty. She  ap3)eairs  to  succeed  in  default  of  male  lineal  descendants  and  a 
widow. 

But  it  would  appear  that  her  remarriage  during  her  son's  life  will  dis- 
entitle her  to  any  estate  on  his  death. 

46  of  1891. — Sindiiu  Jats,  Chunian,  Lahore. 

A  widow,  who  has  remarried  and  lost  her  estate,  has  no  right  to  succeed 
her  son  on  account  of  that  remarriage,  though  had  she  not  remarried  she 
would  have  been  entitled. 

(n) .    She  has  been  given  a  life  estate  in  the  following  cases : — 

ARAINS— 

34  of  1880. — Karnal. 

DOCARS— 

171  of  1888. — Of  Hissar,  grandmother,  in  presence  of  grandunclc. 
CUJARS— 

95  of  1882. — Gujrat,  in  the  presence  of  distant  collaterals. 
JATS— 

49  of  '883. — Chawar,  Gurdaspur. 

KASAIS— 

ii9ofi89i. — Ambala  City. 
PATHANS— 

P.  W.  R.  288  of  1912. — Mianwali,  in  presence  of  a  sister. 

23  of  19x3. — Mianwali,  in  default  of  male  lineal  descendants  and  a  widow 
for  life. 

RAJPUTS— 

79  of  1889. — Agriculturists  of  Karnal,  for  life  in  presence  of  other  son's 
sons  and  grandsons. 
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SYADS— 

41  of  1895. — Bokliaris  of  Jhang,  in  lieu  of  maintenance. 

54  of  1903. — Shias  of  y\mbala  City,  in  re  self-acquired  property,  excluding 
5th  collaterals.    Case  of  ijrandmother  succeeding. 

but  an  estate  was  refused  in 

89  of  18S6. — Kasuria  Pathans  of  Bannu,  in  presence  of  husband's  first 
cousin. 

{iit) .  If  there  be  another  son  of  the  mother's  husband,  whether  her  son 
or  that  of  a  co-wife,  she  will  not  ordinarily  succeed  to  her  own  son's  share. 

89  of  1886. — Ivasuria  Pathans  of  Bannu. 

The  mother  would  not  ordinarily  get  an  estate  if  there  were  other  sons. 
46  of  1891. — Sindhu  Jats,  Chunian,  Lahore. 

A  mother  is  not  entitled  to  a  share  on  the  death  of  her  son  if  another  son 
survives.  So  where  there  are  two  widows,  each  with  one  son,  the  mother  of 
one  dying  does  not  succeed  to  him  in  presence  of  the  other  son  though  she  is 
entitled  to  maintenance.  The  mother  reallv  succeeds  on  a(-(-ount  of  main- 
tenance as  widow  ol  the  deceased's  father. 

Contni,  however  43  of  1919. — Sikh  Jats,  Ludhiana. 

See  also 

C.  A.  341  of  1880. — Moghals  of  I-iawalpindi. 

(iv)  .    The  mother  is  usually  excluded  by  the  widow. 

COSAINS— 

135  of  1884. — ^Gharbaris  of  Tilok  Nath  Temple,  Kangra. 

RAJPUTS— 

21  P.  W.  R.  191 1. — Muhammadans  of  Hoshiarpur. 

SYADS— 

41  of  1895. — Bokharis  of  Jhang,  though  she  is  entitled  to  maintenance. 

(v)  .    Her  estate,  if  any,  is  for  life  or  till  remarriage. 

117  of  1888. — Sus  Jats  of  Mauza  Sus,  Hoshiarpur,  excluded  on  remar- 
riage by  uncles  and  uncles'  sons. 

41  of  1895. — Bokhari  Syads  of  jhang. 
64  of  1910. 

46  of  1914. — The  mother's  right  under  Customary  Law  to  temporary 
possession  of  her  deceased  son's  landed  property  is  similar  to  that  of  a  widow, 
and  is  a  mere  development  of  her  original  right  to  maintenance, 

but  in  one  case  it  has  been  held  that  remarriage  did  not  involve  forfeiture. 

95  of  1882. — Gujars  of  Gujrat. 
7.    THE  RIGHT  OF  THE  STEP-MOTHER. 

The  ste])-inother  has  no  right  ordinarily  except  to  main- 
tenance. 

1:^3  of  1889. — Both  under  Hindu  and  Customary  Law  she  is  excluded  by 
collaterals  in  the  6th  degree. 

L.  R.  322  of  1913. — Sainis  of  Hosiiiarpur,  both  under  Hindu  Law  and 

custom. 
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47  of  i9i4.=^After  partition  between  two  sons  governed  by  Hindu  LaW, 
the  plaintiff,  being  mothe^  of  one  only,  cannot  claim  maintenance  from  her 
step-son,  although  as  long  as  the  estate  remained  joint  her  maintenance  would 
have  been  a  charge  on  the  whole  estate. 

But  see 

21  P.  W.  R.  191 1. — Muhanimadan  Rajputs,  Hoshiarpur,  allowed  to 
succeed  to  a  half  share  in  ancestral  land  in  lieu  of  maintenance  for  life. 

23  of  1913. — Pathans  of  Mianwali,  she  excludes  sister  of  last  male  pro- 
prietor. 

8.    THE  RIGHT  OF  MISCELLANEOUS  FEMALES. 
GENERAL— 

76  of  1866. — The  widow  of  the  first  cousin  of  the  deceased  proprietor 
excludes  a  sister's  daughter's  son  under  Ilindu  Law. 

66  of  1891. — Grand-daughters,  whose  father  predeceased  his  lather,  are 
excluded  from  the  whole  estate  by  Muhammadans  of  Tahsil  Sanghar,  Dera 
Ghazi  Khan,  but  get  a  share  under  Muhammadan  Law  in  presence  of  great- 
grandsons  of  deceased  husband's  grandfather. 

20  of  1906. — Under  Hindu  Law  a  great-grandfather's  daughter's  son 
excludes  the  maternal  grandfather's  great-grandson's  sister's  daughter. 

See  also  146  of  1889  and  134  of  1907  F.  B. 
ARAINS— 

46  of  1896. — A  niece  is  excluded  in  Ixajgarh  and  Mozang,  Lahore,  by  a 
first  cousin  once  removed. 

DOCARS— 

171  of  1888. — Hissar>    A  married  grandmother  excludes  granduncle. 
GUJARS— 

90  of  1912. — Tahsil  Kharian,  Gujrat.  The  daughter  of  an  uncle  of  the 
last  owner  cannot  succeed  on  the  death  of  the  last  owner's  widow. 

JATS— 

221  P.  W.  R.  of  i9'3. — Mangats  of  Jalana,  Ludhiana.  A  brother's 
daughter  is  not  an  heir  of  her  paternal  uncle.  His  collaterals  in  the  6th  degree 
sre  entitled  to  succeed  to  his  ancestral  property  before  her. 

KANETS— 

3  of  1898. — Kangra.  Agnatic  heirs  exclude  women  in  regard  to  their 
father's  and  first  cousin's  property. 

KASHMIRIS— 

54  of  1906. — Muhammadan  traders,  Lahore  City.  All  kiiuiles  succeed  to 
a  share  according  to  Muhammadan  Law, 

KHATRIS— 

69  of  1896. — Dhals  of  Jhang.  Cousin's  widow  is  excluded  by  sister's  son, 
RAJPUTS— 

96  of  1913. — IMangats  ol  Ludhiana.  The  daughter  and  daughter's  sou 
ol  deceased's  brother  are  excluded  by  6th  collaterals. 

C.  A.  1914  of  1916. — Muhammadan  Rajputs,  Mauza  Hiun,  Nawashahr 
Tahsil,  7th  collaterals  exclude  female  cousin  of  deceased  proprietor. 
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6yads— 

75  of  1879. — Shias  of  Sadhaura,  Ambala.  Nieces  arc  excluded  by 
nephews. 

18  of  1889. — Gardezis  of  Multan.  A  daughter's  daughter  is  excluded  by 
3rd  collaterals  in  succession  to  estate  of  her  uncle's  son's  widow. 

54  of  1903. — Shias  of  Ambala  City.  A  grandmother  excludes  5th  col- 
laterals in  regard  to  self-acquired  property. 

For  rights  of  miscellaneous  females  in  comparison  with 
collaterals  residing  elsewhere  or  the  village  proprietary  body 
see  supra,  pp.  47,  48. 

IV.    THE  INSTITUTION  OF  KHANADAMADI. 

1.  GENERAL. 

1.  Midway  between  the  rights  of  females  and  the  rights 
of  cognates  lies  the  institution  of  khanadamadi. 

This  is  an  institution  whereby  a  sonless  man  associates 
with  him  in  his  lifetime  his  son-in-law,  who  resides  with 
him,  cultivates  for  him,  and  eventually  succeeds  to  him  for 
a  life  interest,  acting  as  a  means  of  transmitting  the  estate 
to  the  original  proprietor's  daughter's  son. 

The  institution  is  akin  to,  but  not  identical  with,  the 
adoption  of  a  daughter's  son. 

2.  PREVALENCE  OF  INSTITUTION. 

2.  The  institution  exists  or  does  not  exist  among  the 
following  tribes.  It  will  be  noticed  that  it  is  particularly 
prevalent  in  Gujrat,  but  is  known  widely  distributed. 

DOES  NOT  EXIST  AMONG. 
50  of  1893  Mauza  Baroh,  Jullundur. 


EXISTS  AMONG. 

ARAINS— 

34  of  1883  Gujianwala. 
107  of  1392  Mauza  Rarwan,  Tahsil  Zira, 

even  if  nephews  and  brothers. 
13  of  1911  Mauza  Dhotewala,  Ferozei)ore. 

21  I.e.  845     (.  ' 


ARORAS— 

  62  of  1902  Kasur. 

AWANS— 

39  of  1337  Tahsil  Khariaii,  (iujrat. 
93  of  1894  Ivcranas,  Mauza  Suddlia.  Sial- 
kote. 

126  of  1894  Jands,  i\hiuza  Hamnu  (.hak- 
l<ar,  Siallvote. 

CHAKKARS— 

53  of  1902  Jhclum. 
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EXISTS  AMONG.  :)OES  NOT  EXIST  ANiDNG. 

GIRTHS— 
54  uf  1897  Kangra. 

GUJARS— 

10  of  1882      1    Q  . 
67  of  1882      1  ^"J'^"'- 

1  of  1883  Mau/a  Kamiala,  Gujrat. 

C.  A.  1316  of  1886  Tahsil  Kharian,  Gujrat. 

106  of  1886  Gujrat. 

19  of  1887  Mauza  Kasana,  Gujrat. 

100  of  1891  Tahsil  Kharian. 

0.  A.  418  of  1891  Ludhiana. 

96  of  1892  Tahsil  Phalian,  Gujrat. 

122  of  1892  Mau/.a  Khori,  Tahsil  Phalian, 

C.  A.  184  of  1893  Gujrau 

146  of  1894  Ludhiana. 

31  of  1895  Gujral. 

35  of  1897  Chohans  of  Tahsil  Kharian. 

67  of  1894  Gujrat.    In  presence  of  4th 
collaterals. 

17  of  1906  Mauza  Bholiwal,  Ludhiana. 

J4  of  1907  Gujrat. 

2  of  1910  Ludhiana. 
25  of  1910  Gujrat. 

40  of  1912  .Mauza  Hawaii  Kalan,  Gujr-,'. 
29  of  1916  Tahsil  Phillour,  JuUundur. 

JANJUAS— 

85  of  1904  Jhelum  District.  , 


JATS— 

C.  A.  919  of  1871  Ludhiana. 

68  of  1878  Mauza  Kohara,  Ludhiana. 

24  of  1879  Varaiches  of  Mauza  Dharoki, 
Gujrat. 

C.  A.  661  of  1879  Siaui.us  of  Ferozepore. 
66  of  1880  Sahus,  Mauza  Mambar,  Mont- 
gomery. 

14  of  1884  Gills,  Tahsil  Ajnala,  Amritsar. 

15  of  1884  Varaiches,  Mauza  Sheikh 
Ali  ke,  Gujrat. 

45  of  1885  West  of  Tahsil  Phalian. 

I  of  1886  Varaiches  of  T..hsil  Phalian. 
15  of  1886  Hindus  of  Hoshiarpur. 

128  of  1890  Lallas  of  Gujrat. 

96  of  1892  Tahsil  Phalian,  Gujrat. 

II  of  1894  Basras,  Mauza  Jaguwala  Raya, 
Sialkote,  but  gift  cannot  be  made  to  him 
to  prejudice  of  3rd  collaterals. 

50  of  1894  Bangials,  Mauza  Bangial, 
Gujrat, 


16  of  1877  Amritsar. 
33  of  1893  Bariars  of  Sialkote. 
53  of  1897     Bans  of  Mauza  Dholiwa", 
Ludhiana. 

77  of  1902  Hatars  of  Mauza  Goga,  Shah- 
pur,  and  Shahpur  generally. 

48  of  1909  Muhammadan  Dabs  of  Mauza 
Dab,  J  hang,  so  as  to  create  rights  of 
inheritance,  overruled  by  45  of  1917, 
P.  C. 

72  iif  1912  Tahsil  Nawashahr,  JuUundur. 
164  of  1919  Hindus,  Mauza  Bottar,  Tahsil 
Kharian,  Gujrat. 
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EXISTS  AMONG.  DOES  NOT  EXIST  AMONG. 

J  ATS — concluded. 

134  of  1894  Varaiclics,  iMuuza  Shadivval, 
Gujrat. 

92  of  1895  Muhammadans  of  Gujrat  Dis- 
trict. 

98  of  1895  Amritsar. 
19  of  1897  Tahsil  Delhi. 
106  of  1901  Bangials  of  Tahsil  Kharian. 
80  of  1902  Varaiches  of  Gujrat. 
■    28  of  1905  Varaiches  of  Gujrat. 

29  of  1907  Khingars,    Tahsil  Chakwal, 
Jhelum. 

104  of  1907     Mathothials  of  Kulchpur, 
Gujrat. 

16  ot  1911  Kalons  of  Tahsil  Shakargarh. 
P.  W.  R.  154  of  1912  Tahsil  Kaithal, 
Kariial. 

C.  A.  556  of  1914  Wirka,  Mauza  Harar, 

Gujranwala. 
45  of  1917   P.   C.   iMuhanimadan  Dab^, 

Mau/a  IX'ib,  jhang. 
I  Lahore  245  Langar  Jats,  Tahsil  Kharian, 

(iujrat. 

KAHUTS— 

31  of  1910  Mau^a  Thirpal,  Tahsil  Chak-   

wal. 

KORESHIS— 

101  ..I  1902  Shahpur. 

MEHMARS— 

172  of  1882  Mauza  Lalton,  Ludhiana,  and   

khanadamad' s  sons  will    exclude  6th 
collaterals. 

MUHAMMADANS— 

56  of  1878  Mauza  Shadiwal,  Gujrat.  C.  A.  1508  of  1871  Jullundur. 

162  of  1882  Mauza  Pala  Garaon,  Tahsil 
Kharian. 

t33  of  1883  Gujrat  C.  A.  2472  of  1916, 
Jhelum. 

PATHANS— 

138  of  1893  Isa  Khels  or  Niazis,  Mauza   

Khaglanwala  and  Silwan,  Mianwali — ■ 
migrants  from  Bannu. 

39  of  1905  Mauza  Gohana,  Rohtak. 

RAJPUTS— 

108  of  1891  Chohans  of  Jhelum. 
140  of  1894  Amritsar. 

40  of  1896  Bhattis  of  Tahsil  Raya,  Sial- 
kote. 

52  of  1905  Gangols  of  Mohra  Thakra, 
Rawaljjindi. 

64  of  1913  Mangials  of  Rawalpindi. 

SIALS - 

53  <if  1910  Miralis  of  Tahsil  Kabirwala, 
Multan. 

SVADS— 

70  of  1903  Bokharis  of  Gujrat. 


117  of  1892  Mahtons  of  Hoshiarpur. 
139  of  1892    Manjs    of    Mauza  Raisur, 

Ludhiana. 
22  of  1893  Taonis  of  Tahsil  Kharar. 
64  of  1894  Ghorewahas  of  Tahsil  Garfi- 
shankar. 
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3.  MISCELLANEOUS  MATTERS  CONCERNED  WITH  THE  IN- 
STITUTION. 

(a)  The  object  of  the  institution  is  to  benefit  the 
daughter  and  her  male  issue,  the  daughter  acting  as  a 
conduit. 

•  15  of  1884 ;  19  of  1887 ;  3  of  1888 ;  22  of  1893 ;  75  of  1893  ;  134  of  1893  ; 
138  of  1893;  126  of  1894;  134  of  1894;  40  of  1896;  19  of  1897;  35  of  1897; 
106  of  1901  ;  20  of  1904  ;  85  of  1904 ;  39  of  1905  ;  14  of  1907  ;  104  of  1907 ;  70 
of  1908 ;  40  of  1912  ;  104  of  1913  ;  P.  L.  R.  197  of  1913  ;  C.  A.  556'of  1914. 

Consequently  : — 

(i)  .    A  khanadamad's  issue  by  another  wife  does  not  benefit. 
40  of  1896;  19  of  1897;  53  of  1913. 

(ii)  .    Female  issue  does  not  benefit. 

14  of  i()07. — Gujars  of  Giijrat.  A  son-in-law  of  a  hJniiuuhiinLul  even  il 
himself  appointed  khcinadnmnd  by  his  father-in-law,  is  not  allowed  to  succeed. 

(iii)  .    The  khanadamad  cannot  alienate. 

20  of  1904. 

(iv)  .   The  daughter  cannot  alienate. 

19  of  1887. — Gift  by  daughter  to  her  sister's  sons  of  her  share  where  the 
two  daughters  succeeded  as  khanadamad' s  wives, 

but 

39  of  1905. — Collateral  heirs  of  khanadamad  cannot  object  to  the  widow's 
alienation. 

(6)    The  institution  does  not  exist  where  there  are  sons. 

14  of  1895. — It  is  unusual  for  a  man  with  male  issue  to  keep  a  khana- 
damad, and  we  do  not  think  custom  would  recognise  the  validity  of  such  an 
appointment. 

6  of  1900. — There  is  no  recognized  custom  in  the  Punjab  according  to 
which  the  mere  residence  of  a  daughter  and  her  husband  in  her  father's  house 
from  the  date  of  her  marriage,  there  being  also  sons,  would  confer  on  the 
daughter  and  her  sons  any  right  of  succession,  the  essential  feature  of  the 
custom  being  that,  in  default  of  male  issue,  a  proprietor  may  take  his  daughter 
and  her  husband  to  live  witli  him  in  order  to  supply  the  want  of  male  issue. 

(c)  The  institution  gives  no  right  to  succession  to  occu- 
pancy rights. 

34  of  1883. — Arains,  Gujranwala. 

44  of  1885. — Jats  of  Mauza  Dodha,  Moga. 

{d).  Ordinarily  only  a  daughter's  husband  can  be 
appointed  khanadamad. 

8  of  1888.— Gujars  of  Gujrat,  and  a  niece's  husband  cannot. 
128  of  1890. — Lalla  Jats  of  Gujrat.    Sister's  son  cannot  be  appointed. 
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17  of  1894. — A  son-in-law  cannot  appoint  his  fatiier-in-law  as  khana' 
damad. 

14  of  1907. — Gujars  of  Gujrat.  Son-in-law  of  a  khanadamad  is  not  en- 
titled, even  if  appointed  khanadamad  by  his  father-in-law,  to  succeed  to 
latter's  father-in-law. 

Contra  : — 

92  of  1S95. — I'lts  o'^  Gujrat.  A  grand-daug-hter's  hu.sband  can  be 
appointed.  What  the  appointer  could  have  done  in  the  case  of  a  daughter, 
he  could  do  equally  in  the  case  of  a  son's  daug'liter  to  secure  succession  to  a 
lineal  descendant  through  a  female. 

28  of  1905. — Varaiches  of  Gujrat.  We  are  not  disposed  to  think  there 
is  any  material  difference  whether  the  khanadamad  is  the  husband  of  the 
daughter  or  son's  daughter.  The  essential  principle  in  both  cases  is  that  of 
allowing  a  lineal  descendant  through  a  female  to  succeed  as  if  he  were  a 
lineal  descendant  through  a  male. 

29  of  1907. — Khingar  Jats,  tahsil  Chakwal,  Jiulum.  Case  of  a  sister's 
son  being  a  k]}an(nla)}uul  and  gift  to  lijni  being-  upheUI  on  tliat  account. 

(e)  There  must  be  a  distinct  intention  to  appoint,  and 
mere  residence  will  not  confer  the  status. 

139  of  1892  ;  134  of  1894. 

35  of  1897. — The  mere  fact  that  a  daughter  and  her  husband  have  resided 
with  the  father  is  in  itself  not  sufficient. 

28  of  1905. — The  mere  assertion  in  a  deed  of  gift,  that  the  donor  intends 
subsequently  to  make  the  donee's  husband  a  khanadamad,  is  not  sufficient  to 
entitle  the  donee  to  succeed. 

(/)  An  act  of  gift  is  unnecessary  to  complete,  if  the 
facts  show  intention. 

24  of  1879. — Varaiches,  Mauza  Dharoki,  Gujrat. 

162  of  1882. — Muhammadans,  Mauza  Lila  Garaon,  Tahsil  Kharian. 

15  of  1885. — Varaiches,  Mauza  Sheikh  Ali  ke,  Gujrat. 
31  of  1895. — Gujars  of  Gujrat. 

106  of  1901. — Bangial  Jats,  Tahsil  Ivharian. 

{(/)  The  fact  that  the  khanadamad  has  before  been 
the  khanadaviad  of  a  previous  father-in-law  is  no  bar. 

106  of  1901. — Bangial  Jats  of  Tahsil  Kharian. 

{h)  There  is  no  limitation  to  the  number  of  khana- 
damads.  , 

15  of  1884. — Varaich  Jats  of  Gujrat. 

35  of  1897. — Chohan  Gujars  of  Gujrat. 

39  of  1897. — Awans,  Tahsil  Kharian,  Gujrat. 

80  of  1902.-- Varaich  Jats,  Mauza  Shadiwal,  Gujrat  (case  of  two  khana- 
damads).  • 
55  of  1904. — Janjuas,  Jheluni  District  (case  of  two  khanadatnads) . 
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(^)  The  khanadamad  cannot  usually  be  appointed  be- 
fore marriage  : — 

70  of  1908. — Bokhari  Syads  ol  Gujrat. 

2  of  igio. — Gujars  of  Ludhiana,  (in  this  case  nomination  w  as  of  possible 
future  husband  by  will)  ; 

but  it  was  permitted  in 

133  of  1883.  Where  a  daughter  does  not  marry  till  alter  her  father's 
death,   if  it  be  proved  the  father's  intention  was  to  make  the  husband 

kfuuiadaDUid ,  such  intention  suffices  to  give  him  that  status. 

(_/■)    A  widow  has  no  power  to  appoint  a  khanadamad. 

67  of  1898.     ,    Guiars  of  Guirat. 
6  of  1900.  / 

103  of  1907.  —  Arains  of  Mauza  Naraingarh,  Ambala. 

but 

I  Lah.  245. — Among  Langaryal  Jats,  Tahsil  Ivharian,  she  can  with 
authorization  of  husband. 

(k)  It  is  not  necessary  that  the  kJiariadainad  should 
take  up  his  residence  immediately  on  marriage,  and  the  re- 
moval of  the  doll  will  not  affect  the  case. 

109  of  I 89 1.  "J 

>     Gujars,  Tahsil  Kharian. 

134  of  1893.  ) 

{I)  Continuous  residence  of  the  khanadamad  is  not 
necessary. 

50  of  1894. — fn  this  case  there  were  8  years  commencing  some  time  after 
marriage. 

{in)  Nor  is  it  necessary  that  the  klianadainad  should 
be  the  daughter's  first  husband. 

106  of  1901. — Bangial  Jats,  Tahsil  Kharian. 

{n)    Further  succession. 
(/).    By  a  khanadamad. 

Neither  the  khanadamad  nor  his  descendants  are  pre- 
cluded from  claiming  a  share  in  ancestral  pro})erty  of  own 
family,  merely  by  reason  of  his  having  succeeded  his  father- 
in-law. 

C.  A.  1064  of  1877  ;  C.  A.  141  of  1878  ;  68  of  1878. 

Where  the  daughter  dies  without  issue  l)efoi'e  hei'  father 
the  khanadamad  does  not  ordinaril}'"  succeed,  and  the  onus 
is  on  him. 

22  of  1893. — Taoni  Rajputs  of  Tahsil  Kharar  cannot  iiold  after  death  of 
falher-in-law's  widow  in  his  own  right  or  that  ol  his  wife. 

34  of  1893. — Awana  Gujars  of  Tahsil  Kharian. 
54  of  1897. — Girths  of  Kangra. 

P.  \\\  R.  154  of  1912. — Hindu  Jats,  Tnhsil  Ivaithal. 

Though  he  was  allowed  an  estate  for  life  in 

134  of  1894. — \^araich  Jats  of  Gujrat  in  presence  of  fourth  collaterals 
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126  of  1894.    Awans  of  Sialkote. 
ly  of  1897  ;  40  of  1913. 

And  he  was  allowed  to  succeed  where  the  father-in- 
law's  property  was  self- acquired  and  situate  in  another  vil- 
lage to  village  of  origin. 

138  ol  1893.    Isa  Khels  of  INlianwali. 

(;/)    On  failure  of  issue  of  the  khanadamad's  family. 


REVERSION  IS  TO  THE  DONOR'S 
FAMILY. 

GENERAL  RULE— 

102  i  t  19C9  Cf.  19  of  1887;  12  of  1892 
F.  B.;  54  of  1909;  84  of  1909;  5  of 
1910;  68  of  1911 ;  53  of  1913;  14  of  1916; 
82  of  1918. 

P.  L.  R.  197  of  1913. 

AWANS— 

126  of  1394  J  amis  of  Mau.;a  Hammu 
Bakkar,  Sialkote,  and  not  to  brother  of 
khanadamad, 

BHATS— 


REVERSION  IS  TO  THE  KHANA- 
DAMAD'S COLLATERALS. 


C.  A.  123S  of  1886;  C.  A.  810  of  1889. 


GUJARS— 

3  of  1880  Gujrat. 
HINDUS  (UNCLASSIFIED)- 


JATS— 

19  of  1897  Delhi. 

19  of  1903  Varaitlies  of  Gujrat. 


82  of  1885  Sonepat. 


C.  A.  1480  of  1878  Ludhiana. 


122    of    1879    Agriculturists    of  Mauza 
Alowal,  Ludhiana. 


53  of  1882  Mauza  Boh,  Ambala. 
163  of  1882  Chundas  of  Tahsil  Jagraon. 
9  of  1885  Bhullars  and  Punnus  of  Kasur. 
1  of  1886  Varaiches  of  Tahsil  Phalian. 


MUHAMMADANS— 

C.  A.  2472  of  1916  Jhclum. 
PATHANS— 

36  of  1905  Tahsil  Gohana. 
RAJPUTS— 

117  i>i  1892  M.ilUons  of  Garhshanlar. 

(o)    The  institution  iy  not  common. 

22  Off  i<S<)3. — The  usage  itself,  as  a  custom  creating-  rights,  is  much  less 
coniinon  tluin  has  been  supposed,  and  is  cspeciall)  rare  in  the  eastern  portion 
of  Ihc  Punjal:),  and  among  Ixajputs. 


(p)    It  has  no  place  in  Hindu  Law. 

6z  of  1902. 


v.— THE  RIGHTS  OF  COGNATES. 


Generally  speaking  the  rights  of  cognates  are  postponed 
till  after  the  agnatic  heirs  arc  exhausted. 

They  are  nevertheless  ultimate  heirs,  and,  particularly 
in  the  case  of  daughter's  sons,  their  position  is  becoming 
more  and  more  favourable.  There  is  no  fixed  rule  as  to 
what  degree  of  relationship  an  agnate  must  be  in,  in  order  to 
exclude  a  cognate. 

1.    THE    RIGHT   OF   THE   DAUGHTER'S   SON    AND  GRANDSON 
THERE  BEING  NO  KHANADAM AD. 

(a)  .  General. 

150  of  1879. — Under  Customary  Law  they  are  generally  excluded  in  the 
presence  of  near  collaterals. 

85  of  1884. — I  am  well  aware  th?t,  in  agricultural  communities  in  this 
province,  females  and  their  descendants  are,  as  a  rule,  excluded  by  relations 
wlio  can  trace  their  descent  from  a  common  ancestor  through  males,  an 
agnatic  principle  of  succession  which  is  found  to  be  almost  univcrsaily 
observed  in  all  Ar\'an  societies  In  the  early  stages  of  their  development. 

But  numerous  instances,  where  daughters'  and  sisters'  sons  have  excluded 
male  collaterals  have  shown  that  the  above  rule  can  no  longer  be  regarded  as 
of  universal  application  in  the  Punjab,  and  it  is  probable  that  at  the  present 
day,  where  exclusion  by  collaterals  is  still  permitted,  much  depends  on  the 
propinquity  of  relationship  to  the  deceased,  and  on  the  fact  whether  the 
daughter's  or  the  sister's  son  has  been  associated  with  the  deceased  in  the 
active  management  of  his  estate,  or  has  been  treated  by  him  as  an  appointed 
heir  to  succeed  him  after  his  death.  Thus  the  5th  degree  has  been  usually 
found  to  be  the  remotest  customary  limit,  within  which  the  claims  of  colla- 
teral kindred  are  pr-eferred. 

67  of  1888. — Even  among^  non-agricultural  Hindus  of  the  higher  castes 
the  custom  of  daughters'  or  daughters'  sons  succession  is  in  the  air,  but  it  is 
not  uniformly  or  absolutely  settled  anywhere. 

(b)  .  Cases  where  the  daughter's  son  or  grandson  has 
been  allowed  or  not  allowed  to  succeed. 

ALLOWED  TO  SUCCEED.  NOT  ALLOWED  TO  SUCCEED. 


ARAINS— 

P.  W.  R.  6  of  1916  Lahore,  in  presence 
of  brotlier  and  nephews. 

ARORAS— 

C.  A.  1422  of  1887  Multan  City,  in  pre- 
sence of  father  and  brother  of  his 
mother's  father. 

AWANS— 

C.  A.  342  of  1920  Rawalpindi,  to  self- 
acquired  property  in  pre«;ence  of  col- 
laterals. 


144  of  1882  Multan. 

8S    of   1884    Amritsar,    in    presence  of 
nephew. 


64  of  1892  Ludhiana,  in  presence  of  loth 
collaterals. 

115  of  1892  Bhishtis  of  Rawalpindi  to  self- 
acquired  property,  in  presence  of 
brother  and  nephevv, 
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ALLOWED  TO  SUCCEED. 

BHATIAS— 

78  of  1913  Kangarh  Town,  Muzaffar- 
garh,  in  presence  of  4th  collaterals. 

BRAHMINS-- 

38  of  1870  Jullundur,  in  presence  of  2nd 
Cousin  once  removed. 

75  of  1894  Acharajs  of  Gurdaspur,  to  Jiirl 
ill  prc  <;enc(>  of  4th  collaterals. 

80  of  1903  Tcwaris  of  Amritsar,  in  pre- 
sonco  of  nephew. 

C.  A.  915  of  1904  Mauza  Gopalpura,  Am- 
ritsar 

P.  L.  R.  95  of  1908  Sarsuts  of  Gopalpura, 

\mrit-;ar. 

P,  L.  R.  240  of  1911  Guida.spur,  wfiLii 
mother's  father  separated. 

7  of  1916  Gaurs  of  Tahsil  Palwal,  to  non- 
ancestral  properly,  in  presence  of  ^rd 
collaterals. 

123  of  1918  Dhamis,  Mau/a  Kanialia, 
Montgomery,  self-acquired  properly  in 
presence  of  collaterals. 


NOT  ALLOWED  TO  SUCCEED. 


44  of  1879  Dakots  of  Rupar,  in  presence 

of  cousins  and  nephews. 
116  of  1893    Miai/Ai  Kadirabad,  'J'ahsil 
Phaiian,  Giijrat. 


43  of  1899  Trikhas  of  Jhang,  in  presence 
of  first  cousins  once  removed. 

3  of  1890  Sarsuts  of  Gurdaspur,  in  pre- 
sence of  near  agnate. 

P.  L.  n.  210  of'  1918  Gaurs  of  Mauza 
Kharkhauda,  Rohtak. 


GIRTHS— 

64  of  1893  Kangr.i,  to  land  acquired  in 
non-ancestral  village,  in  presence  i.f 
distant  heirs  in  ancestral  village. 

JATS— 

2  of  1874  Ambala,   there  being  no  near 

collaterals. 
P.  L,   R.  56  of  1914  Tahsil  Sanawan, 

Muzaffargarh,  in  presence  of  3rd  and 

4th  collaterals. 


16    of    1877    .'\mriisar,    in    presence  of 
nephew. 

150  of  1879  Mau/a  Sarai  I3iwana,  Amrit- 
sar. 

67  c.f  1908  Gils  of  Tahsil  Ajnala. 

48  of  1909  Dabs  of  Jhang,  in  presence  of 

I  sL  cousins. 


KAKEZAIS— 

10  of  1892    Mauza    Nowshehra,  'fahsil 
Pasrur,  to  mother's  estate. 


KAMBOHS— 


40  of  1838  Mauza  Khem  Karn,  Lahore, 
presence  of  2iul  cousins. 


KHATRIS- 


143  of  1882  Lahore,  to  separated  properly 

in  presence  of  brother's  son. 
67  of  1883  Peshawar  City,   in  presence 

of  nephew. 
87  of  1900  Lahoris  of  Batala  Town. 
119  i.f  1901  Mahrotras  of  Multan  City. 
P.  L.  R.  178  of  1905  Lahore  District,  to 

land,  in  presence  of  6th  antl  ^th  coll.> 

terals, 


93    (.f    1892    Agriculturists    of  Mauza 
.'\hniadpur,  T.ihsil  Shorkot,  Jhang. 


ALLOWED  TO  SUCCEED.  NOT  ALLOWED  TO  SUCCEED. 

KHI^TRIS— concluded. 

102  of  1907  Bunjahis  of  Rawalpindi,  Ijotli 
son  and  grandson,  in  presence  of  colla- 
terals. 

34  of  1909  Satgharra,  Montgomery,  in 

presence  of  collaterals. 
P.  W.  R.  249  of  1912  Lahore,  in  presence 

of  nephew. 
P.  W.  R.  144  of  1916    Sodhis,  Mauza 

Samalsar,  Moga,  ancestral  property,  in 

presence  of  nephew  and  grand-nephew. 


MIRASIS— 

113  of  1884  Ferozepore,  in  presence  of  ist 
cousins. 


MUHAMMADANS  (unclassified)— 

41  of  1874  Bela  Basti  Ram,  Lahore. 

RAJPUTS— 

96  nf  1913  Mangats  of  Mauza  Jatana, 
Ludhiana,  in  presence  of  7th  collaterals. 

P.  L.  R.  233  of  1913  Gorewahas  of  Tahsil 
Garhshankar,  in  presence  cf  7th  colla- 
terals. 


SUDS— 

C.  A,  1424  of  1907  Kuki,  in  presence  of 

nephew. 

SYADS— 

.172  of  1889  JuUundur,  in.  presence  of  4th 
collaterals. 


55  of  1881  MalUams  of  Mauza  Kariana, 
Hoshiarpur,  in  presence  of  5th  colla- 
terals. 

134  of  1908  Attock,  in  presence  of  4th  and 

5th  collaterals. 
82  of  1911  Narus  of  Tahsil  Phillour,  in 

presence  of  5th  collaterals. 
52  of  1912  Tahsil  Rupar,  in  presence  of 

3rd  collaterals. 


TARKHANS— 

P.  L.  R.  !42  uf  1915  Mauza  Gondlawala,   

Gujranwala,  to  self-acquired  property, 
in  presence  of  5th  collaterals. 

ZARGARS— 

51  of  1903  Ambala  City,  in  presence  of 

5th  collaterals. 
61    of    1903    Dagshai,    in    presence  of 

nephc\\'S. 

2,    SISTER  S  SON  AND  GRANDSON  AND  OTHER  OOCNATES. 

(a).  GenertiL 

Under  Hiiida  .Law  they  are  lieir,s  {ride  e.  g.  11  of  1918) 
but  under  custom  the  ordinary  rule  is  that  they  do  not  suc- 
ceed in  the  presence  of  near  agnates,  the  07uis  being  on  them, 
71  of  1892,  P.  L.  R.  143  of  1912. 
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^ here  is  no  fixed  limit,  within  which  the  agnate  must  he 
related,  in  order  to  exclude. 

C.  A.  31  of  1866;  C.  A.  1360  of  1870;  C.  A.  257  of  1874;  85  of  1881. 

(&).  Cases  where  cognates  have  been  allowed  or  not 
allowed  to  succeed. 


ALLOWED  TO  SUCCEED. 


NOT  ALLOWED  TO  SUCCEED. 


ARAINS- 


96  of  1915  Mauza  PaUki  Thathi,  Lahore, 
near  male  collaterals  exclude  paternal 
aunt's  son. 


BRAHMINS- 
ISO  of  1889  Multan,  grandson  to  estate  of 

grandmother's  brother. 
47  of  1890  Gujrat,  in  presence  of  sister. 
74  of  1899  Sarsuts  of  Tarn  Taran, 
daughter  had  succeeded  her  father  in 
absence  of  male  lineal  descendants  and 
her  sistor'i  son  excluded  her  husband's 
brother. 


C.  A.  1357  of  1898  Palampur,  sister's 
son. 

P.  W.  R.  24  of  1907    Agriculturists  of 
Tahsil  Sampla,  sister's  son. 


GIRTHS— 

95  of  1905  Kangra,  sister's  son  excludes 

heterogeneous  pattidars. 
P,  W.  R.  10  of  1914  Kangra,  brother's 

daughter  and  her  son,    under  Hindu 

Law,  when  custom  silent. 


eUJARS— 


<ATS— 

40  of  1866  Rawalpindi,  sister's  son  when 

only  14th  collaterals. 
19  of  1868  Mauza  Musapur,  Jullundur, 

sister's  son,  when  only  14th  collaterals. 
44  of  1909  T'arwars,     Mauza  Hholapur, 

Mu^.atfar^arh,  sister's  son,  in  presence 

of  51  h  collaterals. 
t4  of  1917  Mauza  Kheri  Gangan,  Hissai, 

sister's  son   excluding  thuladars. 


85  of  1881  Mauza  Jhandala,  Gujrat,  in 
presence  of  7th  and  8th  collaterals, 
sister's  son. 


35  of  1866  When  loth  collaterals,  Mauza 
Rajohi. 

18  of  1881  Gujrat,  in  presence  of  any  col- 
lateral, sister's  son. 

II  of  1882  Mauza  Sarhala  Kalan,  Tabsil 
Garhsbaukar,  sister's  son,  in  presence 
.if  sib  collaterals. 

13  of  1884  Mau/a  Rajab,  InlUindur,  sisler'b 
-MP,  ill  presence  of  4tb  lollaterals. 

113  of  1892  Dhanwals,  Mauza  Dhola, 
Tahs'l  Fazilka,  sister's  son,  in  presence 
of  4th  Collaterals. 

141  of  1893  Hindus  of  Mauza  Musapur, 
Jullundur,  uncle's  daughter's  son,  in  pre- 
sence of  village  proprietary  body  of 
other  gSt. 

13  of  1912  Mauza  Momanpura,  Lahore, 
sister's  son. 


ALLOWED  TO  SUCCEED. 


ioi 

NOT  ALLOWICD  TO  SUCCEED. 


KAMBOHS— 


MOGHALS- 


71  of  1892  KharkhauJa,  Rohtak,  sister's 
son,  in  presence  of  4th  collaterals. 


40  ot  1888  Mau/a  Kheni  Karn,  Lahore, 
sibtcr's  soil,  in  presence  uf  2nd  cousin. 


PATHANS— 


46  of  1895  Lodis  nf  Jullundur,  sister's 
great-grandsons    uf    deceased  proprie- 

100  of  1918  Kasba  Shahabad,  Karnal,  sis- 
ter's son,  in  presence  of  5th  collaterals. 


RAJPUTS— 


5  of  1916  Hoshiarpur,   in  succession  to 
daughters. 

28  of  1917  Ludhiana,  father's  sister's  son, 
excluding  village  proprietary  body. 


54  of  1890  Chauhans  of  Hoshiarpur, 
great-grandsons  of  doceascfl  proprie- 
tor's grandfather's  sister  cannot  oust 
strangers  in  possession. 

72  of  1907  Thakurs  of  Dada  Siba, 
Kangra,  in  succession  to  a  Jagir  estate 
as  against  jagirdar  ala  malik. 

P.  L.  R.  143  of  1912  Ambala,  sister's  son, 
in  presence  of  5th  collaterals. 

96  uf  1913  Maiigats  of  Ludhiana,  brother's 
sister's  son. 


SYADS— 

82  of  1887  Kharkhauda,  Rohtak,  in  pre-         173  of  1889  Kliarkliauda,  Kolitak,  in  pre- 
sence of  2nd  cousin's  sister's  son.  --ciu     ,,i  ist  cousin,  sister's  son. 

41  of  1895  Bol<haris  of  Jhang,  in  presence 
of  5lh  collaterals. 

VI.— MISCELLANEOUS  SUCCESSIONS. 

1.    THE  POSITION  OF  AN  ILLEGITIMATE  SON. 

The  illegitimate  son  has  no  right  of  succession  under 
Customary  Law.    His  claim  was  disallowed  in-— 

36  of  188 1  Bishnoi  Jats  of  Sirsa. 

I  i()  of  i88q  Mircia  Awaiis  of  Gujrat. 

87  <>(  i8<)8  \^arai<  li  jats  ot  nuji  anwal.i , 

-1'  of  189'!  lv!iatii  ~  ol  MajiiliH  ,  Aiiinti-r!] . 

22  of  1909  Smdhu  Jats  of  Nikodar,  as  against  daughtc!-. 

15  of  1914. — Chambar  Rajputs  of  Hoshiarpur,  not  beinf^f  a  male  lineal 
descendant  cannot  succeed  to  occupancy  rights,  but  quotes  with  approval  : — 

XXX  All.  508;  Xin  Mo.  I.  A.  141,  that  an  illegitimate  Sudra  can 
succeed. 
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VII  Mo.  I.  A.  1 8,  an  illeg-itimate  son  of  a  twice-born  caste  cannot 
succeed. 

There  is  one  instance  in  the  Punjab  Record,  however, 
of  his  inheriting, 

y  of  1880.    Bhular  Jats  of  Lahore. 

2.  THE  POSITION  OF  THE  STEP-SON. 

He,  ordinarily,  has  no  right  of  succession. 

C.  A.  1074  of  1880,  C.  A.  1 1 14  of  1881,  III  of  1893, 

and  his  claim  was  disallowed  in 

C.  A.  662  of  1879.    Rains  of  Ferozepore. 

18  ol  1879.    Kung  Jats  of  Nikodar,  even  when  long  resident. 

95  of  189T.  Jats  of  Mauza  Bammauli,  Tahsil  Sampla,  in  presence  of  4th 
collaterals. 

75  of  1906.     Sikh  Jats  of  Sirsa. 

50  of  i')07.     Under  Muhammadan  Law  to  estate  of  step-motlier. 

3.  SUCCESSION  TO  HEIRLESS  ADNA  MALIKS. 

The  following  instances  are  reported  : — 

9  of  1898. — Manabad,  Tahsil  Moga.  On  death  of  ad)ia  inalik  without 
heirs  the  estate  goes  to  the  shamilat  deli.  If  he  leaves  collaterals  they  ex- 
clude the  ala  malikmi,  they  being  entitled  only  to  5  per  cent,  of  the  land 
revenue  as  taluqdars. 

P.  W.  R.  119  of  1908. — Ala  Dialikan  do  not  succeed  to  an  adim  malik 
in  preference  to  collaterals. 

r.  W.  R.  99  of  1912. — Adiiti  Dialikan  are  created  in  two  ways  : — 

((/)  Where  ala  nialikan  arc  mere  Laluqdars,  whose  ancestors  were  far- 
mers or  conquerors,  content  to  leave  the  management  to  the  conquered 
peasantry  and  to  take  quit  rents. 

(b)  Where  ala  iiialikan,  originally  sole  proprietors,  have  called  out 
siders  into  the  \  illage. 

In  the  latter  case,  e.g.,  in  Tika  Arlu  Gurmukh,  Kangra,  the  holding 
■  of  the  adna  malik  dying  sonless,  goes  to  the  ala  inalik  to  the  exclusion  of 
n  collateral,  where  the  common  ancestor  ha?  never  held  the  land. 

4.  SUCCESSION  TO  WIFE'S  ESTATE. 

75  of  1868.— Under  Shia  Law  the  husband  succeeds  to  half  of  his  wife's 
cslatr',  e\ en  ^  hcre  he  has  been  separated  from  her  for  years. 

31  of  ;88<).""Sials  of  Mauza  Mian  Dataz,  jhang,  where  a  woman  ha:^ 
succeeded  lier 'f.ither,  lier  husband  is  excluded  on  her  death  by  her  father's 
collaterals. 

16  of  1903. — Jats  of  Moga.  A  husband  does  not  succeed  to  ancestral 
property  in  possession  of  his  wife,  derived  Troni  her  father,  especially  where 
her  possession  was  permissive. 


P.  L.  R.  135  of  1910. — Syads  of  Mauza  Saranga,  Ambala  ;  the  husband 

was  excluded  by  the  son  of  the  deceased's  father's  sister,  where  the  estate 
came  from  the  lather. 

4  of  igi2. — The  entry  in  the  Rkvaj-i-aiii  of  the  jullundur  District  to 
the  eflect  that  a  husband  succeeds  to  his  wile's  property  applies  only  to  her 
slridluni,  and  not  to  land  inherited  by  her  under  Customary  Law  from  a 
father,  and  such  land,  in  default  of  male  clescendants,  rc\erts  to  the  father's 
line,  in  this  case  to  deceased's  sister. 

5.  AMONG  PROSTITUTES. 

r.  A.  141 1  of  1875. — A  iiiiiicJii  succeeds  to  the  estate  {>i  ;i  brothel-keeper. 

S()  of  1S84. — A  brothel-keeper  is  not  entitled  to  succeed  to  her  miuchi, 
such  being  opposed  to  public  polic_\  ,  Rawalpindi. 

<)5  of  1884.— Kancliaiiis  ot  Dellii,  an  adopted  b  inaU-  bv  succession  gets 
iio  lii^lit  ol  .succession. 

<j8  of  188:5. — Kanchanis  of  Ambala,  women  succeeding-  take  an  absolute 
estate. 

166  of  1888  Kanchanis  of  Delhi  follow  Muhammadan   Law  in 

succession,  so  in  latter  brothers  and  sisters  siuxeeded 
52  of  1893  P.  C.        to  a  share. 

148  of  1889. — Married  and  unmarried  daughters  succeed  equally — 
Kanjars  of  Lahore. 

62  of  1892. — Prostitutes  in  Lahore  are  governed  by  Muhammadan  Law. 

P.  L.  R.  196  of  191 2. — Kanjars  of  Jagadhri. 

Following  own  custom,  sons  and  daughters  succeed  equally,  and  the 
right  of  representation  exists. 

75  of  1918. — Lahore.  A  custom  by  which  a  brothel-keeper  succeeds  to 
the  propert^■  ol  a  naitclii  is  immoral  and  has  no  force. 

Cf.  I  Mad.  168;  I  Mad.  356;  2  Mad.  H.  C.  R.  56 ;  5  Mad.  H.  C.  R. 
61  ;  4  Bom.  545  ;  4  Bom.  573  ;  XXI  Cal.  149. 

6.  SUCCESSION  TO  WOMEN. 

13  of  1883. — A  widow's  heirs  succeed  to  her  stridhan. 
192  of  1883. — Suds,  Lahore. 

The  widow's  estate  being  for  life  only,  her  husband's  heirs  not  her  own 
succeed. 

10  of  1885. — Kakezais,  Lahore;  a  widow  succeeded;  on  her  death  her 
daughter's  daughter  excluded  her  husband's  brother's  male  descendants. 

31  of  1889. — Muhammadan  Sials  of  Jhang.  N  died,  then  his  widow 
and  after  her  the  daughter  succeeded.  Held,  on  daughter's  death,  her 
cousin  and  husband  were  excluded  by  agnates. 

54  of  1896. — Mughal  Khels,  Bannu.  In  succession  to  unmarried  fe- 
male, sons  of  deceased's  brother  succeeded  along  with  her  brother. 
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52  of  1901. — A  female  inherited  from  her  father,  then  married  her 
cousin  and  had  one  son,  then  remarried  and  had  3  sons.  Held  all  sons  suc- 
ceeded equally. 

P.  W.  R.  193  of  1913. — Muhammadan  Jats,  Jullundur. 

Custom  affordinjr  no  rule,  Mulianimadan  Law  followed,  and  a  maternal 
uncle  excluded  tlie  son  of  the  gi-anci-(laui,>-hter  of  the  g-reat-great-grandfather 
of  deceased. 

77  of  ](}i4. — Brahmins  of  Niir  Miihal,  Jullundur. 

Where  a  dauglUer  under  Hindu  Law  succeeds  to  her  father  in  presence 
of  a  nephew,  she  does  not  form  a  stock  of  fresh  descent.  .So  her  daughters 
are  excluded  by  the  nephew's  sons,  who  are  sapindas  of  the  original  owner, 
the  daughter's  daughter  being  merely  bandluis. 

7.  SOME  SPECIAL  CASES. 

47  of  1890. — Brahmins  of  Gujrat,  a  sister  does  not  succeed  with  a  sis- 
ter's son. 

40  of  1897. — .Syads  of  Ambala.  a  distant  male  collateral,  also  related 
tlirough  the  female  side,  is  excluded  by  a  near  male  collateral. 

27  of  1904. — A  distant  relation,  however  remote,  is  entitled  under 
Muhammadan  Law  to  succeed  as  "distant  kindred"  in  preference  to  a 
stranger. 

30  of  1910. — Tarkhans  of  Amritsar,  a  grandnephew  excludes  a  great- 
grandnephew  and  widow  of  a  sapinda,  whose  husband  predeceased  the 
widow  of  the  last  owner. 

8.  PRIMOGENITURE. 

77  of  1892. — Khanship  in  Peshawar  District. 

85  of  1901. — Pathans  of  DIsa,  Attock;  there  is  no  rule  whereby  the 
fittest  and  eldest  son  succeeds,  the  others  only  getting  maintenance.  To 
prove  a  family  custom,  the  onus  is  on  the  claimant. 

4  of  1910. — Janjiana  Sials  of  Mauza  Kharanwala,  Jhang;  the  eldest  son 
is  entitled  on  final  partition  to  recei\T  extra  land  in  addition  to  his  share  by 
way  of  haqq-i-dastur. 

P.  L.  R.  T08  of  1915. — Dakhna  Aroras,  Multan  ;  eldest  son  gets  \\ 
share  of  ancestral  immoveable  property. 

65  of  1917. — Awans  of  Attock.  Particular  family  case,  where  eldest  son 
succeeds  to  one  village. 

C/.  also  XX  Cal.  45. 

9.  BY  MURDERER'S  HEIRS. 

74  of  1900   )     A  murderer  and  his  descendants  cannot  succeed  to  his 

41  of  1906    i        \ictim's  estate. 

but  69  of  1919.  The  heir  is  not  disqualified  from  succeeding  to  the  pro- 
perty of  his  cousins  by  reason  of  the  fact  that  his  brotlier  murdered  his 
cousins. 

Cf.  also  XIV  Mad.  L.  J.  297. 

10.  TO  UNPAID  DOWER. 

43  of  i()o8. — Muhammadan  Rajputs,  Ludhiana  ;  such  succession  is  gov- 
ernied  by  Muhammadan  Law. 


Vil.— THE  EFFECT  OF  A  CHANGE  OF  RELIGION  ON 

SUCCESSION. 

Generally  speaking  the  change  of  religion  does  not  af- 
fect the  right  to  inherit. 

67  of  1867. — Has  no  elTect  on  inheritance  In  the  Punjab. 
C.  A.  1413  of  1890. —  Ditto. 
63  of  1895.—  Ditto. 

104  of  1902. — Conversion  to  Islam  does  not  deprive  a  man  of  the  right 
to  collateral  succession.    Jats  of  Sialkot. 

36  of  1909. — The  rule  of  law  to  regulate  succession  In  the  case  of  a  Hindu 
con\  ert  to  Christianity  should  be  debtermined  by  ascertaining  the  course  of  his 
conduct  and  the  usages  adhered  to  by  him  since  his  conversion,  and,  there- 
fore wlien  it  appeared  that  he  and  his  family  had  severed  all  connection  with 
Hindu  society,  and  In  matters  relating  to  social  Intercourse,  marriages  and 
similar  usages,  abandoned  all  caste  distinctions,  and  had  thoroughly  identi- 
fied themselves  with  the  members  of  the  religion  of  their  adoption,  It  is  in 
accordance  with  justice,  equity,  and  good  conscience  to  apply  to  them  the 
rules  of  inheritance  prescribed  by  the  Indian  Succession  Act. 

86  of  1915. — Aroras  of  Mauza  Vidor,  D.  G.  Khan.  The  fact  that  some 
of  the  sons  had  adopted  Islam  does  not  affect  their  right  of  su<:cession. 

89  of  191 5. — The  right  of  a  Hindu  minor  son  to  contest  his  father's 
alienation  is  not  affected  by  the  fact  that  the  plaintiff  has  become  a  Muham- 
madan  since  the  alienation  and  was  a  Muhammadan  at  time  of  suit. 

57  of  1916. — The  conversion  of  a  Khatrl  to  Islam  separates  him  from 
the  joint  family,  but  he  Is  neve'rtheless  entitled  to  his  share  in  the  co-par- 
cenary ancestral  property,  If  claimed  in  time. 

C.  A.  2525  of  1916. — Conversion  of  a  Christian  to  Islam  docs  not  deprive 
his  Christian  lieirs  of  a  right  of  succession, 

Conliu,  however  In  8j  of  1S90, 

VIII.— THE  REVERSION  OF  GIFTS. 

1.  ON  THE  EXTINCTION  OFTHEDONEE'SLINETHE  PROPERTY 
GIFTED,  IF  ANCESTRAL  BUT  NOT  IF  SELF-ACQUIRED, 
ORDINARILY  REVERTS  TO  THE  DONOR'S  FAMILY. 

C.  A.  342  of  1885  ;  '9      1887  ;  TO  of  1893  >       ^'  '^93  >  5-      ^9'-  >  ^- 
2250  and  2472  of  1916. 

3  of  1S88. — Muhanimadans  (jI  'iujiat,  the  gilt  l.icing  tu  the  sister  and 
her  husband. 

12  of  1892  F.  B. — Kalia  Brahmins,  Jullundur;  applying  the  rules  of 
succession  to  the  case  of  adopted  sons  or  donees,  who  have  left  no  lineal 
heirs,  it  is  clear  that  the  estate  would  be  treated  as  ascending  to  the  person 
from  whom  the  adopted  son  or  donee  derived  his  title  ;  if,  as  would  inxaiinbly 
be  the  r;isr_,  that  ])ers(in  Icll  no  male  lineal  ilcsccmlants,  tltc  estate  \\'ould 
ascend  still  higher  in  his  line,  laitil  an  ancestor  was  liuiud  who  had  held  the 
estate  and  had  left  descendants.  I  he  collaterals  of  the  donor  or  adoptor  have 
an  undoubted  right  to  succeeil  in  pix'ference  to  the  collaterals  of  the  donee  or 
adopted  son,  who  have  really  no  right  of  succession  at  all. 

75  of  1893.— Varalches  of  Gujrat, 
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141  of  1893. — Exogamous  Jats  of  Jullundur. 

112  of  1900. — The  general  rule  being  to  that  effect. 

19  of  1903. — Varaich  Jats,  Mauza  Kake,  Gujrat,  a  gift  to  daughter's 
son  reverts  to  donor's  collaterals  on  failure  of  direct  line,  not  to  collaterals  of 
donee's  father. 

66  of  1905. — Majawars,  Tahsil  Mailsi,  Multan. 

P.  W.  R.  24  of  1907. — Brahmins  of  Tahsil  Sampla,  Rohtak. 

87  of  1909. — Brahmins  of  Tahsil  Nurpur,  Kangra. 

54  of  1909. — A  gift  in  dowry  to  a  female  on  her  marriage  enures  solely 
for  the  benefit  of  herself  and  issue,  and  reverts  to  donor,  if  she  dies  vi^ithout 
issue,  even  in  the  presence  of  her  husband. 

96  of  1909. — Syads  of  Tahsil  Batala,  a  gift  of  inherited  property  by  a 
woman  to  her  husband  reverts  to  herself  and  her  daughter  and  does  not  de- 
scend to  her  husband's  collaterals. 

P.  W.  R.  76  of  191 1. — Landed  and  house  property  gifted,  on  account  of 
matrimonial  alliance  between  children  of  donor  and  donee,  reverts  to  donor's 
family  on  extinction  of  donee's  family. 

P.  L.  R.  181  of  191 1. — Reversion  is  to  donor's  line  re  ancestral  property 
but  quaere  re  acquired. 

27  of  1914  and  C.  A.  2250  of  igi6. — The  rule  of  reversion  to  donor's  line 
on  extinction  of  direct  hne  of  donee  only  applies  to  ancestral  property,  and 
not  to  self-acquired  property  of  the  donor. 

C.  A.  441  of  1919,  including  trees  and  other  permanent  fixtures  planted 
or  erected  by  the  donee. 

J3ut  contra. 

53  of  1882. — Jats  of  Ambala.  "1 

146  of  1884. — Jats  of  Mauza  Cho-  >■    Where  a  daughter's  son  succeeds,  by 
bad,  Gujrat.  j         gift  or  will  or  otherwis'e,  and  dies 

without  issue  the  reversion  is  to  his  own  male  relatives  and  not  the  donor's. 

163  of  1882. — CBiunda  Jats  of  Jagraon.  Where  a  brother  gives  land  to 
a  deserted  married  sister  for  herself  and  son,  and  the  latter  dies  without  issue, 
succession  lies  to  the  heirs  of  the  sister's  husband,  even  to  a  son  by  another 
wife,  and  not  to  the  donor's. 

9  of  1885. — Bhular  and  Punnu  Jats,  Kasur. 

82  of  1885. — Bhats  of  Sonepat. 

'31  of  1889. — Sials  of  Jhang. 

46  of  1890.— Syads  of  Kharkhauda,  Rohtak,  there  being  no  rule  favour- 
hig  the  heirs  of  the  donor. 

P.  L.  R.  of  1900,  p.  301. — The  collaterals  of  a  donor  wliusc  diicct  line  is 
extinct  cannot  oljjcct  to  an  alienation  by  the  heir  of  the  original  donee  to  his 
diiug-hter, — Brahmins  ol  Rohtak. 

47  of  1919. — The  doctrine  of  reversion  of  gifted  land  to  the  donor's  family 
on  the  death  of  the  donee  without  issue  does  not  apply  to  gifts  made  to 
strangers. 

Cf.  also  137  of  1908  and  C.  A.  1663  of  1919  to  effect  that  gifts  made  in 
consideration  of  maintenance  or  f«r  services  rendered  do  not  revert. 


2.  THIS    RULE   OF    REVERSION    DOES    NOT   APPLY  WHERE 

OCCUPANCY  RIGHTS  HAVE  BEEN  GIFTED. 

113  of  1913. — The  customary  rule  of  reversion  to  the  donor  does  not 
apply  in  cases  where  occupancy  rights  have  been  gifted  ;  such  custom  cannot 
be  read  into  section  59,  Tenancy  Act,  the  provisions  of  which  must  be  given 
effect  to. 

3.  A  REVERSION  IS  POSTPONED  UNTIL  THE  DONEE'S  LINE  IS 

EXHAUSTED  IN  THE  FEMALE  AS  WELL  AS  THE  MALE 
LINE. 

84  of  1909. — Under  Customary  Law  male  descendants  of  donor  cannot 
oust  female  descendants  of  the  donee  in  the  direct  line. 

5  of  1910. — Muhammadan  Rajputs  of  Hoshiarpur,  an  endogamous  tribe. 
Generally  where  a  gift  is  made  to  males,  it  continues  in  his  line,  male  or  fe- 
male, and  does  not  revert  till  all  direct  heirs  are  exhausted. 

68  of  191 1. — In  the  absence  of  proof  of  a  special  custom,  slaughters  of 
the  donee,  who  has  died  sonless  succeed  in  the  same  way  as  sons,  and  they 
pass  on  their  succession  to  their  children,  the  land  reverting  to  the  donor's 
line  only  in  the  event  of  the  total  extinction  of  the  donor's  descendants. 

P.  L.  R.  235  of  igi2. — As  68  of  1911,  Jats  of  Delhi. 

P.  L.  R.  286  of  1912. — As  68  of  191 1,  Khattars  of  Attock. 

So  also  52  of  1901  ;  C.  A.  1061  of  1909;  P.  W.  I\.  i  of  1912  ;  P.  W.  R, 
228  of  1912  ;  13  of  1914 ;  P.  L.  R.  99  of  1914  and  82  of  1918. 

Contra. 

P.  W.  R.  24  of  1907. — Where  the  last  male  among  agricultural  Brah- 
mins, Tahsil  Sampla,  in  the  line  of  the  donees,  gifted  lo  his  sister,  the  gift 
was  invalid  in  presence  of  collaterals  of  the  donor,  as  the  sister  was  not  an 
heir.  ^ 

4  of  1916. — Where  property  is  gifted  and  descends  to  the  son  of  a  donee, 
who  dies  childless,  the  daughters  of  the  original  donee  do  not  succeed,  as 
they  are  to  be  regarded  not  as  daughters  of  the  original  donee,  but  as  sisters 
of  the  last  holder. 

4.  REVERSION  OF  JOINT  GIFT. 

89  of  191 4. — In  1865  D  gifted  his  land  in  equal  shares  to  (i)  his  surviv-< 
ing  daughter,  (2)  that  daughter's  son,  (3)  a  deceased  daughter's  son. 

No.  2  died  without  issue,  his  share  going  to  (i).  On  her  death  colla- 
terals sued  to  recover  shares  (i)  and  (2)  from  the  widow  of  donee  (3). 

Held  the  collaterals  were  not  barred  by  the  existence  of  one  of  the  origi- 
nal donees,  as  a  joint  tenancy  is  unknown  in  Customary  Law,  such  gift  not 
involving  survivorship, 

5.  ADVERSE  POSSESSION  AGAINST  DONORS. 

P.  W.  R.  94  of  1914. — Where  the  donor's  line  of  descent  having  become 
extinct  the  land  reverts  to  the  donor's  line,  the  possession  of  any  person 
occupying  the  land  along  with  the  last  holder  does  not  become  adverse  during 
the  life  of  the  latter. 
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IX.  — THE  RIGHT  OF  RELATIONSTO  MAINTENANCE. 

65  of  1870. — A  full  grown  .iiblc  bodicd  son  of  an  aJ:;•ricultul'i!^t  is  not  en- 
titled thereto. 

46  of  1877. — Under  Hindu  Law  a  son  can  claim  against  the  ancestral 
estate,  even  if  disobedient,  but  the  sum  may  be  reduced  to  the  lowest  limit  if 
no  good  cause  is  shown  for  lea\  ing  home. 

40  of  1880. — Rathor  Rajputs  ol  Jhajjar.  An  illegitimate  son  is  entitled 
to  maintenance,  if  of  good  conduct,  but  his  sons  are  not,  from  legitimate  sons. 

57  of  1890. — Persona!  law  determines  tlie  question  in  the  absence  of  cus- 
tom. 

57  of  1890. — A  claim  for  arrears  of  maintenance  does  not  lie  under 
Muhammadan  Law. 

P.  L,  R.  1 1  I  of  iqor). — Illegitimate  sons  known  as  .Sartora  in  Kangra  are 
entitled  \o  maintenance  Irom  the  latht'r's  estate,  hut  possession  given  in  lieu 
of  maintenance  creates  no  right  to  inheritance. 

X.  — SON'S  CLAIM  TO  PARTSTION  IN  LIFE  OF  FATHER 

Such  a  right  is  unknown  in  Customary  Law. 

I  of  1867  (Muhammadans  of  Rawalpindi),  78  of  1879  (Tarkhans  of 
Ludhiana) ,  113  of  1886  (Brahmins  of  Sialkot) ,  109  of  1888  (Brahmins  of 
Lahore),  112  of  1891  (Bairagis  of  Amritsar),  and  generally,  90  of  1892,  105 
of  1895  (Rajputs  of  Ambala) ,  55  of  1903,  58  of  1905,  5  of  1913  (Aroras  of 
Sialkot)  ;  for  in  the  Punjab  at  least  generally,  the  Mitakshara  doctrine  of  a 
son  being  born  with  a  share  is  not  known  (90  of  1892);  105  of  1917  F.  B. 
(Khatris  of  Amritsar  City  even  though  following  Hindu  Law). 

Cf.  also  XHI  Bom.  534,  L.R.  XV  I.  A.  51. 

For  Succession  to  and  by  Adoptees. 

See  Adoption. 

For  Succession  to  Mohants. 

See  Religious  Institutions. 
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Ill— ADOPTION, 

I.— GENERAL. 

The  practice  of ado})lion  "  or  cusloniary  appoinimeiit 
of  an  heir  is  one  of  the  recognized  methods  whereby  a  land- 
holder is  enabled  to  interfere  with  the  ordinary  rules  of 
devolution  of  property,  by  the  nomination,  during  his  life, 
of  a  person  to  succeed  him. 

The  subsequent  sections  will  deal  with  its  locale,  the 
persons  who  may  or  may  not  be  adopted,  and  miscellaneous 
matters  connected  with  the  institution. 

II.-4>REVALENCE  AND  MEANING  OF  THE  CUSTOM. 

1.    DISTRIBUTION  AND  MEANING. 

The  practice  of  adoption  is  widely  distributed  in  the 
province,  but  is  not  universal,  and  its  meaning  is  fully  ex- 
plained in 

50  of  T893. — In  the  first  place  viewing  the  Punjab  territorial!}  ,  tiicrc  i.s 
a  large  part  of  the  rural  portion,  in  which  adoption,  as  a  legal  institution,  is 
unrecognized  except  by  a  small  proportion  of  the  population,  consisting 
chiefly  of  persons  who  profess  the  Hindu  religion  (including  Sikhs)  or  whose 
ancestors  professed  it  and  were  converted  to  Muhammadanism. 

This  appears  to  be  the  case  with  all  the  districts  on  the  North-West 
Frontier,  Hazara,  Rawalpindi  and  Multan. 

The  practice  of  adoption  is  rare  in  Montgomery,  where  the  bulk  of  the 
population  are  converted  Hindus ;  not  known  to  the  Muhammadan  tribes 
of  Gujrat,  and  rare  among  those  of  I-^erozepore  and  Sirsa.  Among  the 
Muhammadan  tribes  of  Gurgaon,  not  known  to  be  converts  from  Hinduism, 
it  is  unknown,  and  its  existence  is  denied  by  the  Hindu  and  Muhammadan 
Rajputs  of  the  Ludhiana  District,  and  by  some  Rajputs  in  the  Ambala  Dis- 
trict. 

The  local  area  in  which  the  institution  is  general!)  recognized  is  thus 
restricted  in  tlie  plains  (roughly  speaking)  to  the  Central  and  Easlcni  dis- 
tricts from  Sialkote  to  Gurgaon,  where  the  population  is  chiefly  Hindu  and 
Sikh  by  religion,  and  which  consists  very  largely  of  Jats  of  various  gots  and 
tribes,  mingled  of  course  with  many  other  tribes,  Muhammadan  and  Hindu 
by  creed. 

The  rule  adverse  to  non-agnates  enunciated  in  the  records  of  custom 
seems  not  to  have  been  a  new  rule,  but  the  true  customary  rule,  founded  on 
the  principle  that  the  holding  of  ancestral  land  in  the  village  cannot  be  trans- 
ferred by  the  voluntary  act  of  the  'holder  to  a  person  outside  the  got  or 
genealogical  family,  except  with  the  assent  of  those  members  of  the  got  to 
whom,  in  the  absence  of  male  issue,  it  would  revert. 

The  frequency  of  adoptions  of  daughters'  or  sisters'  sons  during  Sikh 
times  is  capable  of  satisfactory  explanation  on  the  hypothesis  that  the  assent 
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of  agnates  would  be  readily  granted,  and  was  virtually  dispensed  with  during  a 
period  of  agricultural  distress. 

It  is  a  common  feature  of  customary  law  throughout  the  Province, 
that  no  individual,  whether  or  not  he  has  male  issue,  is  under  ordinary  cir- 
cumstances competent  by  his  own  sole  act  to  prevent  the  devolution  of  ances- 
tral land  in  accordance  with  the  rules  of  inheritance,  that  is,  upon  his  male 
descendants  in  the  male  line,  if  any,  or  failing  them  upon  his  agnate  kinsmen 
in  order  of  propinquity.  The  exercise  of  any  power,  which  would  affect  the 
operation  of  these  rules  to  the  detriment  of  the  natural  successor  to  ancestral 
land,  is  liable  to  be  controlled  by  them. 

What  is  the  power  of  adoption?  It  is  a  power  in  a  sonless  man,  not 

merely  to  take  a  male  person,  whether  of  his  own  genealogical  family  or  of 
another,  and  to  treat  him  as  a  son,  but  also  to  constitute  an  heir,  in  lieu  of  a 
son,  that  is  to  enable  a  person,  who  is  not  a  son  to  succeed  to  ancestral  land 
held  by  the  adoptor  as  if  he  were  a  son. 

2.    CASES  WHERE  CUSTOM  FOUND  TO  EXIST  OR  NOT. 

(a).  In  the  following  cases  customary  adoption  was 
found  not  to  exist  in  any  form  : — 

GUJARS— 

8  of  1891. — Muhammadan  Kathanas  of  Tahsil  Kharian,  Gujrat. 
105  of  1891. — Mu'hammadans  of  Tahsil  Garshankar,  Hoshiarpur. 

70  of  1901.- — Muhammadan  Kathanas  of  Jhelum. 
JATS— 

15  of  1880. — Waraiches  of  Mauza  Shadiwal,  Gujrat. 
KHOKARS— 

35  of  1896. — Muhamniadans  of  Gujrat. 
LOHARS— 

5  of  1879. — Muhammadans  of  Lahore,  so  as  to  be  entitled  to  succeed 
to  the  adoptor. 

MOCHALS— 

71  of  1908.— Kilchis  of  Mudki,  Ferozepore,  agriculturists  lor  over  a  cen- 
tury. 

MUHAMMADANS  (Unclassified)  — 

C.  A.  140  of  1893. — Of  Gujrat. 
PATHANS— 

qq  of  t88o. — Daudzais  of  Mau7a  Nagal,  Tahsil  Kaithal,  Karnal,  so  as 
to  confer  rights  of  inheritance. 

RAJPUTS— 

C.  A.  697  of  1879. — Ludhiana ;  but  see  no  of  1919. 

120  of  1884. — Muhammadan  Bhatti  Multanis  of  Ambala,  except  perhaps 
of  a  khanadamad. 
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124  of  1886.— Muhammadan  Ghorewahas  of  Liidhiana. 
C.  A.  1305  of  1887. — Jullundur. 

40  of  1891. — Muhammadan  Chauhans  of  Mauza  Golra,  Tahsil  Ambala. 
32  of  1893. — Muhammadan  Mangials  of  Tahsil  Gujar  Khan. 
13  of  1894. — Hindu  Laddus  of  Tahsil  Una,  Hoshiarpur. 
34  of  1894, — Muhammadan  Manjs  of  Tahsil  Ludhiana. 
115  of  1919. — Mohals  of  Tahsil  Fazilka. 

SHEIKHS— 

130  of  1884. — Kashmiris  of  Sialkote  Town. 
SYADS— 

79  of  1895. — Akhund  Sheikhs  of  Dera  Ismail  Khan. 

UDASIS— 

15  of  1874. — Faqirs. 

Its  recog-nition  has  also  been  refused  in  Cis-Sutlej  pattidarl  Jagirs — i  Rev. 
of  1910. 

(b)  .  Doubt  was  expressocl  as  to  its  existence  in  the 
following  : — 

SYADS— 

86  of  1894. — Rawalpindi. 

(c)  .  In  the  following  disputed  cases  the  custom  was 
found  to  exist : — 

ARAINS— 

141  of  1894. — Pan/^nti  Arains,  Amritsar  City. 
BANIAS— 

102  of  191 3  P.  C. — Agarwals  of  Zira. 

BRAHMINS— 

85  of  1888.— Kangra. 

P,  L.  R.  78  of  191 2. — Agriculturists  of  Kangra. 
JATS— 

24  of  1879. — Muhammadan  Varaiches  of  Gujrat. 

103  of  1880. — Gils  of  Jullundur. 

79  of  1882. — Mauza  Bagli  Kalan,  Tahsil  Samrala,  Ludhiana. 
15  of  1883.— Ghariwals  of  Mauza  Alamghir,  Ludhiana. 
9  of  1893. — Hindu  Garewals  of  Ludhiana. 
94  of  1893. — Dhaliwals  of  Ludhiana. 
56  of  1908. — Mauza  Lahal,  Ludhiana. 

KASHMIRIS— 

109  of  1885. — Rathars  of  Gujrat,  of  a  palak  in  absence  of  male  heirs, 

KHATRIS— 

3  of  1901. — Dhawans  of  Ferozepore  City. 
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KORESHIS— 

63  of  191 1. — Nianipurl,  Sialkote. 

MOCHALS— 

C.  A.  213  of  1906. — Pind  Dadan  Khan. 

MUHAMMADANS  (Unclassified)— 

70  of  1878. — Mauza  Tanda,  TahsH  Dasuya,  Hoshiarpur. 

PATHANS— 

98  of  1883. — Ghoris  of  Mauza  Gurian,  Sialkote. 

RAJPUTS— 

57  of  1872. — All  Rajputs  an'd  especially  Mahtons  of  Jullundur. 

43  of  1880. — Muhammadan  Manjs  of  Tahsil  Jagraon,  Ludhiana. 

71  of  1880. — 

Ghorewahas  of  Jullundur, 

173  of  1883.— 

109  of  1882. — Muhammadan  Mahrs  of  Tahsil  Chakvval,  Jhelum. 
C.  A.  1757  of  1887. — Manjs  of  Mauza  Talwandi,  Ludhiana. 
138  of  1894. — Tahsil  Una,  Hoshiarpur. 

Ml.    NATURE  OF  ADOPTION. 

1.  GENERAL. 

The  customary  power  of  ap])ointment  of  an  heir  is  not 
to  be  confused  with  the  Hindu  rite  of  adoption.  The  latter 
is  of  a  religious  nature,  the  former  is  essentially  a  secular 
matter,  though  in  the  Eastern  part  of  the  Punjab,  even 
among  agriculturists,  it  sometimes  approximates  to  the 
regular  Hindu  rite,  and  there  is,  generally,  an  idea  of  the 
creation  of  a  tie  of  sonship  involved.  Its  nature  is  well  ex- 
plained in  34  of  1883,  to  which  general  outline  little  has  been 
added  since. 

34  of  1883.  Rattigan,  J. — I  have  no  hesitation  in  saying  that  in  the 
strict  sense  adoption  is  rarely,  if  ever,  met  w^ith  amongst  purely  agricultural 
tribes.  The  religious  element,  for  instance,  which  forms  the  keystone  of  the 
frue  Aryan  notion  of  adoption  finds  no  equivalent  expression  amongst  such 
tribes,  a  fact  which  is  easily  explainable.  In  the  village  system  in  this  pro- 
vince, a  common  religion  does  not  constitute  the  bonds  of  association  be- 
tween the  various  tribes,  which  often  dwell  within  the  boundaries  of  the  vil- 
lage area.  There  is  no  community  of  worship  between  them,  indicating  either 
the  fact  or  symbol  of  a  common  kinship,  and  thus  when  a  childless  proprietor 
takes  a  kinsman's  or  a  daughter's  son  to  live  with  him,  with  the  intention  of 
appointing  him  as  heir,  such  an  appointment  is  not  ordinarily  followed  by 
the  relinquishment  of  the  natural  family,  as  a  formal  initiation  into  that  of 
Uhe  new  family.  In  the  Punjab  village  system  community  of  property  rather 
than  community  of  religion,  Is  the  basis  of  association.  That  the  importance 
of  leaving  a  male  heir  to  succeed  to  his  estate  should,  however,  be  felt  as 
keenly  by  the  childless  Jat  as  by  the  sonless  Brahmin  if  only  natural,  but  the 
expedient  which  he  resorts  to,  in  order  to  supply  what  nature  has  denied  to 
him,  is  one  that  is  older  than  the  power  of  testation.    I|;  js  not  in  short,  by  a 
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formal  affiliation  of  a  son  through  the  efficacy  of  a  religious  ritual,  but  by 
the  appointment  of  an  heir  who  w  ill  succeed  tohis  rights  that  the  Jat  sup- 
plies the  want  of  a  natural  heir  A  mere  personal  relation  is  at  mosc 

created  It  is  but  a  natural  outcome  of  this  that  the  person  so  appointed 

should  not  be  deemed  entitled  to  succeed  to  the  collateral  relatives  of  the  de- 
ceased appointor  On  the  other  hand  he  should  not  ordinarily  lose  his 

right  of  succession  in  his  natural  family.  For  the  same  reason  there  are  no 
restrictions  as  to  the  age  of  the  person  appointed,  for  he  does  not,  like  a  true 
adopted  son,  simulate  a  natural  son,  and  lastly  an  appointed  heir  does  not  be- 
come incapacitated  from  marrying  females  of  the  appointor's  family,  whom, 
as  a  real  or  adopted  son,  he  could  not  marry. 

2.    CHARACTERISTICS  OF  ADOPTION. 

{a).  Ordinarily  it  is  rather  an  appointment  of  heir,  ex- 
pressed by  treatment  and  manifested  intention  than  a  fnll 
adoption  87  of  1879,  97  of  1879,  15  of  1880,  45  of  1884  (Gil 
Jats  of  tahsil  Moga),  156  of  1890,  61  of  1894,  and  other  rul- 
ings. 

5  of  1874. — Agricultural  adoption  is  not  a  rite— it  merely  creates  a  title 
to  inheritance. 

50  of  1893. — The  power  to  adopt  is  valued  not  for  the  sake  of  any  sup- 
posed benefit  but  on  more  practical  grounds,  because  it  enables  a  sonless  man 
to  secure  for  himself  a  companion,  who  shall  be  a  fellow  worker  and  a  sup- 
port in  old  age,  and  to  make  provision  for  him  in  return  for  his  services. 

43  of  1895. — Rivaz,  J. — In  the  customary  "adoption,"  recognized  in  the 
Punjab,  the  term  used  is  almost  a  misnomer,  and  the  so-called  adoption  is 

nothing  more  than  an  appointment  of  an  heir  whatever  ceremonies  occur 

are  for  purpose  of  publicity,  and  there  is  no  religious  character  in  the  appoint- 
ment. 

25  of  1&96. — Among  Muhammadan  agriculturists  it  has  no  spiritual 
signification. 

I  of  1907. — Adoption  among  Muhammadans  is  not  a  religious  act.  It 
amounts  simply  to  the  nomination  of  an  heir, 

but  see 

12  of  1892. — The  informal  Punjab  adoption  involves  something  more 
than  a  mere  appointment  of  an  heir  or  an  indication  on  the  part  of  a  sonless 
man  that  a  certain  person  shall  succeed  to  his  property.  It  involves  an  idea 
of  sonship,  though  it  may  not  be  considered  that  the  adopted  son  has  been 
completely  transferred  from  his  own  family  to  that  of  the  adoptor. 

(6).  It  approximates  more  nearly  to  full  adoption  in 
the  Eastern  Punjab— 100  of  1906,  99' of  1909,  103  of  1909 
(Sikh  Jats  of  Moga),  37  of  1910,  88  of  1912. 

3  P.  W.  R.  igo8. — In  Rohtak  adoption  Is  of  a  formal  nature,  and  not  the 
mere  customary  appointment  of  an  heir  met  with  in  the  Punjab  proper. 

C.  A.  58  of  1920. — Customary  adoption  is  almost  unknown  in  districts 
forming  part  of  the  old  Delhi  territory,  and  where  adoption  exists  among  fats 
of  Gurgaon  the  presumption  is  that  it  is  a  formal  adoption. 
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(c)  .  Where  ceremonies  are  performed  the  adoption 
may  be  a  formal  one. 

4  P.  W.  R.  1908. — Adoption  among-  Jats  is  a  formal  and  ceremonial  one, 
where  a  Bralhmin  has  been  railed  to  perform  ceremonies  and  the  gnnithi  was 
present  and  a  least  given  to  the  brotherhood  and  friends. 

(d)  .  The  agricultural  adoption  approximates  to,  but  is 
not  an  adoption  in  Kritima  form— 181  of  1889,  79  of  1901, 
C07itra  9  of  1880. 

147  of  1889. — It  may  be  doubted  whether  the  Kritima  form  prevails  or 
ever  has  prevailed  in  the  Punjab  generally.  The  feature  of  the  Kritima 
form  is  that  the  adoptee's  consent  to  his  own  adoption  is  necessary,  and  it 
must  be  given  in  the  lifetime  of  the  adopting  father  ;  consequently  it  is  the 
form  by  which  adults  are  adopted.  Adoption  of  adults  being  common  in  the 
Punjab,  and  not  being  admissible  under  the  Dattaka  form,  it  has  been  inferred 
that  the  Kritima  form  prevails  here,  whereas  the  truth  probably  is  that  neither 
form  prevails,  and  that  adoptions  among  agriculturists  are  generally  informal 
and  customary  adoptions. 

The  status  however  is  similar — P.  L.  R.  17  of  1915, 

{e).  The  customary  form  of  adoption  does  not  involve 
separation  from  the  natural  family,  or  complete  absorption 
in  the  adoptive  family. 

57  of  1881,  P.  L.  R.  113  of  1908,  and  see  rulings  under  "Succession  to 

and  by  adoptee. " 

(/).    Jain  adoptions  are  purely  secular — 95  of  1909. 

{(j).  Caste  taken  1)y  adoptee  is  therefore  his  original 
caste— 9  of  1880,  111  of  1893. 

{h).  Under  Muhammadan  Law.  where  custom  is  not 
applicable,  an  adopted  son  has  only  such  rights  as  the  adop- 
tive father  may  confer  on  him. 

12  of  1 87 1. 

126  of  1912  p.  C. — Under  Muhammadan  T.aw  an  adoption  cannot  be 
made,  and  even  if  it  1)C  made,  it  ran  carry  no  right  of  inheritance. 

IV.— PERSONS  WHO  MAY  OR  MAY  NOT  BE  ADOPTED. 

1.  GENERAL. 

{a).  The  general  tendency  is  to  restrict  the  right  of 
adoption  to  some  ])erson  in  the  line  of  agnatic  succession, 
though  the  rule  is  not  absolute  (50  of  1893,  1- .  B.),  and  the 
onus  of  proving  a  jiarticular  collateral  cannot  be  adopted  is 
on  the  person  denying  it.j 
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P.  L.  R.  205  of  1913. — Jats  of  Ludhiana ;  where  adoption  was  of  a 
collateral,  more  remote  than  the  objector,  held  w  here  custom  of  adoption 
exists,  the  onus  prohandi  that  a  particular  adoption  is  invalid  is  on  those 
objecting-. 

44  of  1913. —  Ditto. 

(b).  The  o?ms  of  disproving  the  validity  of  the  adop- 
tion of  cognates,  particularly  of  daughter's  and  sister's  son, 
used  formerly  to  be  placed  on  the  person  denying  the 
validity. 

See- 
so  of  1874,  50  of  1875,  C.  A.  478  of  1879,  61  of  1880,  C.  A.  1420  of 
1880,  66  of  1881,  35  of  1882  (adoption  of  wife's  brother's  son),  119  of  1882, 
129  of  1882,  167  of  1883,  172  of  1883,  27  of  1884  (adoption  of  brother's 
daughter's  son),  98  of  1884  (even  an  adoption  of  step-son),  154  of  1884, 
5  of  1885,  86  of  1885,  120  of  1885,  33  of  1886,  34  of  1886,  43  of  1886,  85  of 
i886,  124  of  1886,  C.  A.  1757  of  1887,  62  of  1888,  197  of  1889,  93  of  1890, 
156  of  1890  (but  not  in  case  of  adoption  of  wife's  brother's  son),  159  of 
1890,  22  of  1891  (in  case  of  wife's  brother),  iuid  40  of  1891 — see  also  81  of 
1907,  a  special  case. 

61  of  1880. — According  to  general  custom  in  the  Punjab  the  adoption 
of  a  dauglhter's  son  is  valid. 

154  of  1884. — There  can  be  littte  doubt  that  the  adoption  of  the  daugh- 
ter's son  was  one  of  the  most  ancient  forms. 

66  of  1881..  -\ 

5  of  1885.       [        General  Jat  custom  favours  the  adoption  of  a 
120  of  1885.       J  daughter's  son  or  sister's  son. 

34  of  1886. — Enough  is  known  at  this  time  of  day  of  the  customs  of  the 
Jat  tribes  to  justify  our  holding  that  their  custom  generally  does  recognize 
the  adoption  of  a  sister's  or  daughter's  son  as  valid. 

40  of  1891. — Were  we  satisfied. . .that  a  customary  power  of  adoption 
existed... we  would  have  no  difficulty  in  upholding  the  adoption  of  a  daugh- 
ter's son  in  the  absence  of  proof  that  some  special  restrictions  as  to  the  re- 
lationship of  the  person  to  be  adopted  prevailed. 

But  the  presumption  is  now  against  the  adoption  of  any 
but  agnatic  relations  amongst  agriculturists,  and  the  onus 
is  on  persons  alleging  the  contrary. 

120  of  i8<jo,  81  of  1891,  12  of  i8c)3,  50  of  1893,  m  of  ^^93  l'"-  ^-  (step- 
son), 140  of  1893,  3  of  1894,  13  of  1894,  34  of  1894,  39  of  1894,  48  of  1894, 
86  of  1894,  122  of  1894,  19  of  1895,  47  of  1895,  58  of  1895,  84  of  1895,  98  of 
1895,  103  of  1895,  35  of  1896,  38  of  1896,  30  of  T897,  I  of  T8q8,  ^q  of  1899, 
33  of  1900,  81  of  1900,  79  of  1901,  29  of  i(p4,  P.  L.  R.  26  of  1907,  69  of 
1907,  85  of  1907,  86  of  1907,  47  of  1910,  44  of  191  1,  94  of  19 13,  P.  L.  R. 
281  of  1913,  90  of  1914,  29  of  1917. 

Cases  where  ado])tions  of  cognates  were  allowed,  prior 
to  50  of  1893,  F.  B.,  must,  therefore,  be  considered  with  refer- 
ence to  the  change  of  07ius. 

50  of  1893. — The  proposition  that  among-  the  landhokling  or  agricul- 
tural groups,  which  follow  custom  in  tihe  Punjab,  the  adoption  of  a  daugh- 
ter's sou  is  commonly  recognized  as  valid  is  a  proposition,  which  cannot  be 
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affirmed  without  qualification,  though  the  adoption  of  a  non-agnate,  and 
specially  of  a  daughter's  or  sister's  son  or  son-in-law,  may  be  valid  in  the 
present  of  agnates,  it  is  quite  exceptionally  so,  more  particularlyi  in  the  pre- 
sence of  near  agnates.  It  is  probable  at  the  same  time  that  it  is  tolerated  more 
in  endogamous  tribes  than  in  exogamous  ones. 

of  i8c)6. — It  is  possible  that  in  Sikh  times,  when  land  was  of  no  great 
value  and  t)he  services  of  young  men  as  cultivators  in  great  request  owing  to 
the  severity  of  the  revenue  demands,  the  tribesmen  were  often  agreeable  to 
the  admission  of  outsiders  to  their  community,  e.  g.,  a  daughter's  son,  but 
these  were  exceptions  to  the  general  rule,  and  are  of  no  value  as  instances  in 
the  present  day  when  land,  and  necessarily  tribal  rights  in  it,  are  held  in  high 
estimation. 

79  of  1901. — If  parties  are  members  of  a  landholding  group,  the  onus, 
creed,  tribe  and  locality  apart,  lies  on  tJie  person  who  asserts  daughter's  sons 
or  sister's  son  can  be  adopted  in  the  presence  of  agnates. 

(c)  .  The  rule  laid  down  in  50  of  1893,  F.  B.,  does  not 
apply  ainono;  Hindu  non  agriciiltiirists  where  in  eases  in 
which  the  right  to  adopt  is  proved  and  the  adoption  is  not  a 
"  Dattaka  "  one,  the  07ius  of  showing  a  daughter's  or  sis- 
ter's son  cannot  be  adopted  lies  on  the  person  denying  such 
power.— 35  of  1885,  85  of  1886,  94  of  1898,  97  of  1898,  24  of 
1900,  79  of  1901,  86  of  1904,  93  of  1909,  P.  C.  XVII  All.  294. 
If  the  adoption  is  in  the  "  Dattaka"  form,  strict  Hindu  Law 
is  followed,  which  prohibits  such  adoptions — P.  W.  R.  53  of 
1908;  93  of  1909,  P.  C. 

79  of  1901. — In  cases  where  the  right  of  adoption  is  admitted  or  found 
to  prevail,  and  the  parties  are  not  members  of  an  agricultural  tribe  or  land- 
holding  group,  the  omis  ought  to  be  on  those  who  deny  that  a  particular 
kind  of  adoption,  e.  g.,  the  adoption  of  a  daughter's  or  sister's  son,  can  be 
made.  The  custom  among  high  caste  Hindus  allowing  adoptions  other 
than  those  permitted  by  Hindu  law  is  probably  a  survival  of  a  custom  much 
older  than  Brahminical  law. 

86  of  1904. — Priestly  Brahmins  of  Kalkaji,  Delhi — Where  the  right  of 
adoption  is  admitted  or  found  to  prevail,  the  onus  lies  on  those  who  allege 
tlhat  a  particular  kind  of  adoption,  e.g.  that  of  a  daughter's  son  or  sister's 
^on,  cannot  be  adopted,  the  adoption  of  a  brother's  daughter's  son  is  analo- 
gous to  the  adoption  of  a  daughter's  son. 

(d)  .  If  a  party  can  })rove  that  the  adopt  ion  of  a  daugh- 
ter's son  is  prevalent  among  Jats  of  the  district,  the  07ius  of 
proving  the  custom  is  not  recognized  by  a  particular  got  is 
on  the  assertor. 

19  of  1895 ;  25  of  1009. 
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2.    CASES  AS  TO  ADOPTABILITY  OF  PARTICULAR  PERSON^. 

(a)-    Adoption  of  agnates. 

Generally  speaking,  presumed  to  be  valid  where  the 
custom  of  adoption  exists.; 

HELD  VALID.  HELD  LN\  ALID. 

(i) .    Brother's  son. 

BANIAS— 

102  of  1913  P.  C.  Agarwals  of  Zira.  ...... 

BRAHMINS— 

P.  L.   R.  271  of  1913  Mauza  Sanghoi,  ,   

Jhelum,  in  presence  of  other  brother. 

GUJARS— 

56  of  1893  Tahsil  Kharian,  Gujrat,  in  pre-  

sence  of  equally  entitled  collaterals. 

HINDU  S— (U  nclassified) . 

62  of  1875  Even  when  a  natural  son,  who   

has  turned  faqir,  is  alive. 

JATS- 

80  of  1878  Muhammadans,  Tahsil  Nawa-   

shahr,  in  presence  of  other  nephew. 
43  of  1879  Mauza  Tira  Kalan,  Amritsar. 
93  of  1879  Hindu  Khajjas  of  Hoshiar- 

pur. 

108  of  1879  Dodwars  of  Tahsil  Nawa- 
shahr,  equally  near  collaterals. 

79  of  1882  Baghi  Kalan,  Ludhiana,  in  pre- 
sence of  other  nephew.  ;  : 

181  of  1889  Bains  of  Gurdaspur. 

I  Lah.  39  Hindus  of  Ludhiana,  brother 
adopted. 

KHATRIS— 

147  of  1889  Rawalpindi,   

MIANA  MAHRS— 

109  of  1882  Tahsil    Chakwal,  Jhcluni,   

equally  entitled  collaterals. 

PATHANS—  . 

99  ol  1880  Duudzais  of  Tahsil  Kaitliul,  ...... 

Karnal, 

RAJPUTS— 

47  ol  1878  Rajvvas  of  SialkotP,  even  wiicn  «'."5  '. 

father  adopted  elsewhere. 
173  of  1883  Ghorewahas  of  Jullundur. 
61  of  1906  Mahtons  of  Tahsil  Nawashahr, 

in  presence  of  other  nephew. 
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HELD  VALID,  HELD  INVALID, 

SAINIS— 

95  of  1889  Rupar,  in  presence  of  nephew.  

SHEIKHS— 

1  of  1907  Ansaris    of     Danishmandan,         130  of  1884  Kashmiris  of  Sialkote  Town. 
JuUundur, 

(ii) .   Brother's  grandson. 

JATS— 

79  of  1882  Mauza  Bagli  Kalan,  Ludhiana.   

96  of  1883  Dudwals  of  Mauza  Garhi, 
Aniritsar,  in  presence  of  grandson. 

84  of  1887  Hirs  of  Garshankar,  Hoshiar- 

pur,  in  presence  of  brother's  sons  and 

grandsons. 
72  of  1893  Gils  of  Tahsil  Moga,  equally 

entitled  collaterals. 
67  of  1902  Sindhus  of  Mauza  Raja  Jang, 

Tahsil  Kasur,  Lahore. 
107  of  1913  Sikhs  of  Tarn  Taran, 

PATHANS— 

98  of  1883  Muhammadaii  Ghoris  of  Mauza  

Gurian,  Sialkote,  equally  entitled  colla- 
terals. 

SYADS— 

......  86  of  1894  Rawalpindi. 

(iii)  Grandson. 

JATS— 

  140  of  1893    Sidhs  of  Tahsil  Kharian, 

Gujrat. 

(tv) Cousin  or  Cousin's  son. 

ARAiNS- 

......  79  of  1893  Gijjiat,  in  presence  of  nephew, 

JATS— 

C.  A.  227  of  1890  Hindus  of  Tahail  Kai-  ...... 

thai,  Kamal, 

KHOKHARS— 

......  39  of  1898  Tahsil  Gujrat,  in  presence  of 

cousins. 

SHEIKHS— 

  41  of  1901  Mauza  Badli,  1  ahsil  Jhajjar, 

Rohtak. 

{v) ,    Distant  agnate  in  presence  of  nearer  or  equally  entitled  collateral. 

JAINS— 

74  of  1911  Bhabras  of  Kaithal,  Karnal, 
4th  collateral  in  presence  of  daughter's 
son. 


HELD  VALID. 


HELD  INVALID. 


JATS— 

15  of  1883  Ghariwals  of  Mauza  Alamghir, 
Ludhiana,  2nd  cousin's  son  in  presence 
of  2nd  cousin. 

178  of  1883  Hajras  of  Tahsil  Pasrur,  SiaU 
kote. 

149  of  1889  Surahas  of  Ludhiana,  male 
collateral  in  presence  of  nephew. 

38  of  1890  Dhariwals  of  Ferozepore, 
more  distant  collateral  in  presence  of 
6th  collateral. 

39  of  1890  Dogars  of  Mauza  Dichaon 
Kalan,  Delhi,  if  nearer  heir  is  not  a 
nephew  or  great-nephew. 

4  of  1892  Hindu  Tanks,  Tahsil  Sonepat, 
4th  collateral  in  presence  of  4th  colla- 
terals. 

9  of  1898  Gariwals  of  Ludhiana. 

94  of  1898  Daliwals  and  all  other  Jats  of 
Ludhiana. 

40  of  1905  Gurdaspur. 

P.  W.  R.  1906,  p.  101  Amritsar. 

10  of  1908  Khakkas  of  Amritsar,  in  pre- 
sence of  brothers  and  nephews. 

103  of  1909  Sikhs  of  Chuhar  Chak,  Tahsil 
Aloga,  5th  collateral  in  presence  of 
nephews. 

22  of  1913  Randhawas  of  Mauza  Bhangali, 
Tahsil  Amritsar,  9th  collateral  in  pre- 
sence of  near  collateral. 

44  of  1913  Goraias  of  Gujranwala,  distant 
collateral  in  presence  of  brothers  and 
nephews. 

"Among  Jats  and  kindred  tribes  in  the 
Punjab,  the  general,  though  not  the  univer- 
sal, custom  is  that  a  man  may  appoint  an 
heir  from  among  the  descendants  of  his 
ancestors,  and  that  he  need  not  necessarily 
appoint  the  nearest  collateral  notwithstand- 
ing the  Riwaj-i-am  gives  preference  to  the 
latter." 


28  of  1887  Bindhars  of  Gujranwala,  very 
distant  collateral  residing  in  another 
village,  in  presence  of  8th  collaterals. 


L0HAR8— 
49  of  1909  Amritsar. 


RAJPUTS— 
47  of  1878  Bajvi'as  of  Sialkote. 


124  of  1886  Muhammadan  Ghorewahas  of 
Ludhiana. 

P.  W.  R.  214  of  1912  Laddus  of  Tahsil 
Jna,  Hoshiarpur,  7th  collateral  in  pre- 
sence of  6th  collaterals, 
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(b).    Adoption  of  cognates  and  sons-in-law,, 

HELD  VALID.  HELD  INVALID. 

(t) .  Daughter^ 


GUJARS— 

  8  of  1888  Mauza  Shamman  Pindi,  Gujrat. 

MOGHALS— 


71  of  1895  Patti,  Tahsil  Kasur,  in  presence 
of  5ih  collaterals. 


(//) .  Son-in-law. 

ARAINS— 

34  of  1883  Mauza  Ramnagar,  Gujranwala, 
but  not  so  as  to  affect  occupancy 
rights. 

107  of  1892  Mauza  Rarwan,  Zira,  Fcrozc- 
pore,  Ijeing  a  );lianadania(l,  in  presence 
of  brothers  and  nephews. 


AWANS— 

165  of  1884  Gujrat,  being  a  hhaiuuhiiiiad. 

JATS— 

24  of  1879  Muhammadan  Varaiches  of 
Tahsil  Gujrat,  being  a  khanadamad. 

,15  of  1886  Hindus  of  Hoshiarpur,  being 
a  khanadamad,  in  presence  of  5th  colla- 
terals. 

128  of  1890    Lallas  of  Gujrat,    being  a 

};hanadamad. 


98  (.f  1895     Muhammadan    Gumans  of 
Mauza  Jamarai,  Amritsar. 


RAJPUTS— 

152  1884  Gorewahas  of  Mauza  Bah- 
rarn,  Jullundur,  being  also  sister's  son, 
in  presence  of  brother  and  nephews. 

BAHUS— 

bb  III  1880  Muhammadans  of  Mauza  Mam 
bar,  Montgomery,    in  presence    of  ne- 
phew. "The  general  custom  of  ilie  Pun- 
jab allows  the  adoption  of  a  son-in-law." 

SAINIS— 

97  of  1879  Hoshiarpur. 


120  of  1884  Bhattis  of  Ambala,  non-resi- 
dent husliand  of  grand-daughter,  also 
being  grandson  of  adopter's  wife^s 
brother. 


{Hi) 


Daughter's  son. 


ARAINS— 

58  of  1879  Tahsil  Nakodar,  in  presence 
of  nephew. 

20  of  1886  -Sialkote,  in  presence  of  ne- 
phews. 

83  of  1900  Phillour,  Jullundur. 


50  of  1893  F.  B.  Mundans  of  Mauza  Baroh, 
Tahsil  Nawashahr,  in  presence  of  ne- 
phew. 


ARORAS— 

35  of  1885  Lahore.  108  of  1918  Lahore  District. 

AWANS— 

165  of  1884  Gujrat.   

9  of  1914  Gurracs  of  Mauza  Sathowal, 
Sialkote,  in  presence  of  3rd  collateral^. 


HELD  VALID, 
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HELD  INVALID, 


BANIAS- 
97  of  1898  Jagraon,  Ludhiana. 


BHATTIAS— 

85  I'f  1886  Ballas  of  Shujabad,  Multan. 


BRAHMINS— 

13  of  1873  Tahsil  Panipat,  Delhi. 
86  of  1904  Chiratjh,  Delhi. 
P.  L.  R.    113  of    1908    Jhelum,  iiiider 
form. 


GUJARS— 

29  ..f  1916  Tah'^il  Phillour,  Jiilliindur. 


JATS— 

C.  A.  3  of  1868  Amritsar. 
C.  A.  239  of  1879  Jullundur. 
C.  A.  1664  of  1871  Sikhs  of  Sialkote. 
19  of  1872  Sikhs  of  Amritsar,     in  Sikh 
times. 

26  of  1872  Mauza  Moulie  Baidwan,  Am- 
bala,  in  Sil;h  times. 

50  of  1874  Hindu  Jats,  in  Gurdaspur  and 
I'liiijab  i^enerally. 

C.  A.  159  of  1874  Sikhs  of  Hoshiarpur. 

C.  A.  478  of  1879  Hindu  Jats  of  Ludhiana. 

61  of  1880  Kerwals  of  Ludhiana. 

66  of  1881  Rais  of  Ludhiana,  and  gene- 
rally all  Jats  in  Punjab. 

88  of  1881  Samras  of  Mauza  Mohabatpur, 
Tahsil  Nikodar,  Jullundur. 

98  of  1882  Muhammadans  of  Tahsil 
Samrala,  Ludhiana. 

129  of  1882  Tahsil  Kharar,  Ambala,  in 
presence  of  nephew. 

C.  A.  1272  of  1882  Gils  of  Ferozepore. 

C.  A.  177  of  1883  Ludhiana. 

167  of  1883  Kahilwans  of  Wadala  Ban- 
fjar,  Gurdaspur. 

154  of  1884  Hindu  Rujars  of  Mauza 
Tapai,  Batala,  in  presence  of  4th  col- 
laterals. 

5  of  1885  Gils  of  Amritsar. 

C.  A.  1235  of  1886  Amritsar. 

197  of  1889  Sidhus  of  Tahsil  Jagraon, 
Ludhiana. 

93  of  1890  Gorehas  of  Ludhiana. 

159  of  1890  Randhawas  of  Jullundur. 

107  of  1891  Ghorewals  of  Hissar  settled 
it)  Mauza  Amargarh,  Ludhiana. 


105  of  1891  Tahsil  Garhshankar,  Jullun- 
dur. 

67  of  1901  N'athanas  of  Gujrat. 


15  of  1880  Varaiches  of  Mauza  Shadowal, 

Gujrat. 
C.  A.  1059  of  1880  ] 

\  Gils  of  Tahsil  Moga. 
C.  A.  610  of  1882  J 

81  of  1891  Ba/ris  of  Tahsil  Sirsa,  in  puj- 

sence  of  jrd  collaterals. 
3  of  1894  Hindu  Bhattis  of  Mauza  Dadu- 
pur,  Tahsil  Samrala,  Ludhiana,  in  pre- 
sence of  nephews. 
C.  A.  64  of  1894  ^   Gils    of   Mauza  Ghalib 

J  Kalan,  Tahsil  Jagraon, 
68  of  1895  J     an  exogamous  tribe. 

19  of  1895  Hindu  Dewals  of  Mauza 
Khanaur,  Tahsil  Jagraon,  and  other 
Hindu  Jats,  in  presence  of  4th 
collaterals. 

47  of  1895  Sindhus  of  Lahore,  in  presence 
of  ne|)he\vs. 

84  of  1895  Hindu  Kalals  of  Mauza 
Dhahval,  Hoshiarpur,  in  presence  of 
3rd  collaterals. 

103  of  1895  Garew  als  of  Dod,  Ludhiana, 
in  presence  of  nephews  and  great- 
nephews. 

38  of  1896  Randhawas  of  Mauza  Dhar- 

(ii'os,  Amritsar. 
C.  A.  907  of  1896  .Mauza  Meanpur,  Tahsil 

Rupar,  Ambala. 
18  of  1899  Mauza  Thaona,  Tahsil  Rupar, 

Ambala. 
33  of  1900  Gils  of  Amritsar. 
81  of  1900  Kalwans  of  Sialkote. 
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HELD  VALID, 


HELD  INVALID. 


JATS — concld. 

C.  A.  960  of  1895  i  Dhillons    of  Mauza 

C.  2196  of  1904      I  Jawinda  Khurd, 

85  of  1907              }  Tarn    Taran,  in 

86  of  1907  I  presence  of  4th 
P.  W.  R.  2  of  1907  J  collaterals. 

25  of  1898  Ghuman  Sikhs  of  Sialkote,  if 
no  nephew,  or  if  nephew  is  convert  to 
Islam. 

34  of  1899  Lehls  of  Hoshiarpur. 
P.  L.  R.  1900,  p.  291,  Hoshiarpur. 

116  of  1901  Hindus  of  Tahsil  Garhshankar, 
and  generally  all  Jals  in  district. 

69  of  1905  Hindus  of  Bassi  Jalal,  Tahsil 

adoptor's  great  grand-father. 

Dasuya,  in  presence  of  descendants  of 
C.  A.  1296  of  1905  Tahsil  Dasuya. 

117  of  1906  Ambala. 

81  of  1907  Hindu  Nandans  of  Tahsil 
Dasuya. 

P.  W.  R.  4  uf  1908  Amritsar,  where  adop- 
tion formal  anil  ccn^nidiiial. 

P.  L.  R.  25  of  1909  Dhillons  of  Hoshiar- 
pur and  general  among  all  Jats  of 
district,  in  presence  of  4th  collaterals. 

93  of  1909  P.  C.  Hindu  agriculturists  of  ■ 
Amhiil.i. 


69  of  1907  Sekhus  of  Chak  Khina,  Tahsil 
Daska,  Sialkote,  in  presence  of  cousins. 

44  of  1911  Tahsil  Garhshankar. 

P.  W,  R.  12  of  1912  Hissar. 

94  of  1913  Rais  of  Mauza  Moranwali, 
Hoshiarpur,  receiu  migrants  from 
Jullundur,  following  Jullundur  custom. 

P.  L.  R.  281  of  1913  Randhawas  of  Jul- 
lundur. 


KALALS— 
50  of  1879  Mauza  Jandiala,  Amritsar. 


KHATRIS— 

^'illll   ]  Lahore. 
35  of  1885  ) 

72  of  1878  Kakris  of  Tahsil  Moga,  Feroze- 
pore. 

64  of  1883  Kapurs  of  Amritsar. 

162  of  1883  Nur  Mahal,  Jullundur,  and 

generally  throughout  province. 
57  of  1886  Chopras  of  Ferozepore. 
P.  W.  R.  249  of  1912  Lahore,  in  presence 

of  separaled  nephews. 
P.  W.  R.  152  of  1916  Lahore. 
II  Lah.  69  .Amritsar. 


30  of  1894  Anands  of  Mauza  Kalan 
Chakian,  Tahsil  Pasrur,  Sialkote. 

P.  W.  R.  77  of  1907  Agriculturists  of 
Srigobiiidpur,  Gurdaspur  (admitted). 


(.ABANAS— 
C.  A.  156  of  1874  Sikhs  of  Hoshiarpur. 


M  U  HAM  MADANS— (Unclassified). 

120  of  1881  Mauza  Golera,  Tahsil  Rawal- 
pindi. 


PATHANS— 


21    of    1892   Lodis   of   Tahsil  Nikodar, 

Jullundur. 
27  of  1896  l.odhis  of  Hoshiarpur, 


HELD  VALID. 


HELD  INVALID. 


RAJPUTS— 

C.  A.  176T  of  1887  Muhammadan  Manjs 
of  Mauza  Talwandi,  Ludhiana. 
110  of  1919  Ghorewahas,  Tahsil  Garh- 
shankar. 


SAINIS— 

C.  A.  184  of  1874  Hushiarpiir. 
SYADS— 

102  of  1884  Ferozepore,  when  no  near 
collaterals,  have  general  power  to 
adopt,  particularly  a  daughter's  son  or 
other  near  relative  in  the  female  line. 

ZARGARS— 

113  of  1893  Muhammadans  of  Naro 
Nangal,  Hoshiarpur,  if  made  with  con- 
sent of  reversioners. 

61  of  1903  Ambala  City. 

Note. — Under  Hindu  Law. 


40  of  1891  Muhammadan  Chauhans  of 
.Mauza  Golra,  Ambala. 

12  of  1893  Hindu  Manhas  of  Hoshiarpur 
and  Kangra,  in  presence  of  nephew  and 
without  consent  of  reversioners. 

13  of  1894  Hindu  Laddus  of  Mauza 
Bagarian,  Hoshiarpur,  an  exogamous 
tribe. 

34  of  1894  Muhammadan  Manjs  of  Lu- 
dhiana in  presence  of  6tb  or  7th 
collaterals. 


86    of    1894    Rawalpindi,    even  when 
adoptee  is  also  a  grand-nephew. 


Though  adoption  of  a  daughter's  son  is  invahd  under  Hindu 
Law,  it  is  vahd  among  Sudras. — P.  L.  K.  8U  of  1906  ;  P.  W.  R. 
4  of  1908. 


HELD  VALID. 


(iv)    Sister's  son. 


HELD  INX  ALID. 


ARAINS— 

C.  A.  1420  of  1880  Mauza  Sowrian, 
Amritsar. 

119  of  1882  Mauza  Ghanserpur,  Sialkotc, 
in  |)resencc  of  uncle  or  first  cousin. 

128  of  1886  Mauza  Ting,  Tahsil  Phillour, 
Jullundur. 


BANIAS- 

88  ul  1912  Noll-agriculturists  ol  Delhi, 


BRAHMINS— 

C.  A.  1227  of  1874  Pehoa,  Ambala. 
149  of  1883  P.uizatis,  Amritsar  City. 
12  of  1892  F.  B.  Is.alias  of  Jullundur. 
79  of  1901  Acharjyas  of  Goler,  Kangra. 

GUJARS— 

......  102  of  1893  Paswals  of  Tahsil  Kharlan, 

'  Gujrat. 


Meld  valid. 


Us 


HELD  INVALID. 


JATS- 


83  of  1867  Hindus  of  Amritbar. 

1  of  1875  Siiidhus  of  Kazi  Kolr,  Aiiirilsar, 

in  Sikh  times. 
50  of  1875  Bulars  of  Ferozepoi  e. 
80  of  1878     .Muhanimadan  Jats,  'I'ahsil 

Nawasliahr. 
C.  A.  701  of  1882  Rohtali. 
172  of  1883  Hindus  of  Ambaia,  in  pix-- 

scncr  of  2nd  cousin. 
178  of  1883  Hajras  of  Mauza  Wairowal, 

Tahsil  Pasi'ur. 
14  of  188*  Gils  of  Tahsil  Ajnala,  Ani- 

rilsar. 

120  of  1885  Parwals  of  Mauza  Fatehgarb, 
.\mritsar. 

33  of  1886  Goiaias  of  Mauza  Gol,  Tahsil 

Shakargarh,  Gui'daspur. 
62  of  1888  Dhariwals  of  Mauza  Palhcr- 

heri,  Tahsil  Rupar,  .Ambaia. 
197    of    1889    Sidhus,    Tahsil  Jagraon, 

Lud  hiana. 

61  of  1894  Sohels,  Tahsil  Ajnala,  Amritsar 
(instance) . 

143  of  1894     Mans  of  Tahsil  Nikodar, 

Jullundur  (instance). 
C.  A.  960  of  1895  Dhillons  of  Tahsil  Tai  n 

Taian,  Amritsar. 


31  nf  1873  Jullun.lur. 

C.  A.  1059  of  1880  Gils  of  Tahsil  Moga, 

I'lTozepore. 
128  of  1890  Lallas  of  Gujrat. 
140  of  1893    Muhanimadan     Sidhus  of 

Mauza  .Sidh,   Tahsil  Kharian,  Gujrat, 

an  cxogamous  tribe,  in  presence  of  first 

cousins. 

92  of  1894  Hindus  of  Tahsil  Jagraon, 
Ludhiana,  in  presence  of  nephews. 

C.  A.  418  of  1894  Hindus  of  Jullundur. 

98  of  1895  Muhanimadan  Ghumars  of 
Mauza  Jamarai,  Tahsil  Tarn  Taran. 

39  of  1897  Authals  of  Mauza  Nizampur, 
Delhi,  in  presence  of  3rd  collaterals. 

1  of  1898  Muhammadans  of  Tahsil  Zira, 
Ferozcpore. 

29  of  1904  Muhammadan  Ghumans  of 
Sialkote,  in  presence  of  nephews. 

90  of  1914  Bajwas  of  Tahsil  Nikodar, 
Jullundur,  in  presence  of  4th  colla- 
terals. 

29  of  1917  Sikhs,  Tahsil  Ludhiana. 


KALALS- 


87  of  1907  .Mihiwalias  of  Mauzii 
Ludhiana. 


Butaii, 


C.  A.  371  of  1902  Mauza   Kalalhalti,  Am- 
baia. 


KHATftIS— 

C,  A.  497  of  1868  Hoshiarpur.  24  nf  1867  ,\nibaia, 

24  of  1900  Mauza  l\a\vari,  Tahsil  Pipli,         p.  W.  R.  77  of  1907  Srigobindpur,  Gur- 
.\niliala.  daspur,  admitted. 

24  i>f  1900  Anibala  Town. 

P.  L.  R.  16  of  1911  Non-agriculturists  of 
Gujranwala,  not  following  strict 
Hindu  Law. 


KHOKHARS- 


PATHANS— 


3Si  of  1896  Gujrat,    in  presetite  of  first 
cousin,  being  also  cousin's  son. 


RAJPUTS— 

35  cf  1874  Tlin.liK  of  Ambaia. 

152  ni  1884  .Muhammadan  ( ihnre^  ahas  of 
Tahsil  Nawasbalir,  being  also  son-in- 
law,  in  presence  of  own  brothers  and 
nephews. 


21  of  1892  Lodis    of    Talisil  Nakodar, 
Jullundur. 


39  of  1894  Mutiammadaii  Bbattis  of  Tah- 
sil LJatala,  in  presence  of  ncuhcws. 


HELD  VALID, 


HELD  INVALID. 


SYADS— 

102  of  1884  Ferozepore.   

84  of  1886  Agriculturists  of  Gujrat,  in 

presence  of  ivphcws. 

Note — (i) .  The  adoption  of  a  sister's  son  is  opposed  to  strict  Hindu  Law 
but  the  custom  is  followed  by  many  Hindus  of  good  caste  in  the  S.  E.  Punjab 
if  not  elsewhere — 24  of  1900. 

(ii).  In  172  of  1883  it  was  held  that  if  custom  allows  the  adoption  of  a 
daughter's  son,  there  is  no  reason  why  it  should  not  allow  the  adoption  of  a 
sister's  son, 

but  this  view  is  opposed  to  general  view,  e.  g. 

140  of  1893.— The  resident  daughter,  an  exogainous  group,  is  highly 
favoured,  and  so  are  her  sons;  the  non-resident  daughter  is  not  quite  on  the 
same  footing ;  the  sister's  son  is  still  less  favoured,  and  instances  favouring-  a 
daughter's  son  are  of  no  avail  in  favour  of  a  sister's  son. 


HELD  VALID. 


HELD  INVALID. 


{v).   Other  cognates. 


ARORAS- 


77  of  1878  Lahore  City,  sister's  grandson. 
35  of  1885  Lahore,  maternal  grandson. 

BRAHMINS— 
86   of    1904   Non-agricultural    priests  of 
Kalkaji,  Mauza  Chiragh,  Delhi,  own- 
ing land,  brother's  daughter's  son. 

JATS— 

57  of   1881    Hindu   Sahis  of  Amritsar, 
sister's  grandson. 
C.  A.  1872  of  1882  ^Gils  of  Mauza  Bhacho 
^     Kalan,  Tahsil  Moga, 
I     brother's  daughter's 
27  of  1884  ^  son. 

86  of  1885  Siddu  Barars  of  Tahsil  Muk.- 
sar,  Fero/epore,  brother's  daughter's 
son. 

120  of  1885  Parvvals  of  Mauza  Fattehgarh, 
Amritsar,  sister's  grandson. 

43  of  1886  Tungs  of  Amritsar,  brother's 
daughter's  son. 

C.  A.  1782  of  1888  Siddus  of  Lahore,  bro- 
ther's daughter's  son. 

49  of  1912  Bhajwas  of  Tahsil  Pasrur, 
Sialkote,  instance  of  brother's  daugh- 
ter's son. 

KHATRIS— 
72  of  1878  Agricultural   Kakris   of  Tahsil 
Moga,    brother's    daughter's    son,  ob- 
jectors being  village  proprietors. 

RAJPUTS— 
174  of  1883  Ghorewahas  of  Mauza  Bagan- 
pur,  Hoshiarpur,   in  presence    of  5th 
collaterals,  sister's  grandson. 


140  of  1893  Muhammadan  Sidhs  of  Tahsil 
Kharian,  Gujrat,  sister's  grandson,  in 
presence  of  first  cousin. 

129  of  1894  Dhillons  of  Ludhiana,  sister's 
grandson,  in  presence  of  near  colla- 
terals. 

P.  W.  R.  3  of  1907  Gurgaon,  father's  sis- 
ter's son. 

47  of  1910  Hindus  of  Hoshiarpur,  brother's 

daughter's  son. 
P.  L.  R.  281  of  1913  Randhawas  of  Jullun- 

dur,  brother's  daughter's  son. 
I  Lah.  15  Sikhs,  Mauza  Manko,  Jullundur, 

brother's  daughter's  son. 


39  of  1894  Muhammad.in  Bhattis  of  Tah- 
sil Batala,  sister's  grandson,  in  pre- 
sence of  nephew. 


tion 


NoTE.-Proof  of  the  adoptability  of  a  daughter's  son  is  of  no  avail  to  favour  the  adop- 
1  of  ether  cognates— 47  of  1910;    but  contra,  72  of   1878,  86  of  1»»5 


i88s  and  \20  of  li 
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(c).    Adoption  of  strangers. 

Note. — The  word  " 
agnates  or  cognates, 

HELD  VALID.  • 


strangers 


ARAINS— 

54  of  1874  Maiizn  ^[.^nt 
brotlier's  son. 


AWANS- 


ila,  Hissar,  wifo 


BRAHMINS 

Ranesar  can   adopt  a  Sarswat  Bi  ali- 
C.  A.  1914  of  1881  K.angra,    Gaurs  of 
mill. 

85  of  1888  Kangra,     instance    of  non- 
Iiraliinin  foundling  being  adopted. 


connotes  all  who  are  not 


HELD  INVALID. 


75  of  1892  Tahsil  Nakodar,  JuUundur,  a 
wife's  brother's  son,  in  presence  of  .^ili 
collaterals.  Onus  -prohandi  on  asserlor. 

45  of  1911  jullundur  City,  step-son,  bein;:; 
of  another  got,  onus  prohandi  beinij 
on  assertor. 


I6E  of  1884  Gujiat. 


5  of  1893  Atiriculturisls  of  Mauza  'I'aia, 
Jabsil  Batala,  son  of  illcgitimale 
tlaughlcr,  in  presence  of  4th  collalerabs. 

94  of  1907  Mauza  Dialpur,  Tahsil  Kasur, 
Lahore,  in  presence  of  8th  collaterals. 


GUJARS— 


3  of  1883  ^L^uza  Shaman  Pindi,  Gujrat, 
hi.  |j  dau.'^hter. 


JATS— 

45  of  1874  Hoshiarpiu-,  step-son  in  pre- 
sence of  brothers  and  nephews. 

59  of  1874  Hoshiarpur,  step-daughter's 
son. 

9  of  1880  Bhulars  of  Lahore,  step-sister's 

son.      Instance,  adoptor  had  succeedrd 

his  step-father,   and  he     adopted  the 

hitter's  sister's  sons. 
51  of  1881  Mauza  Jagdeo  Kalan,  Tahsil 

Ajnala,  .Ainritsar,  wife's  sister's  son. 
35  of  1882  Dhandaw  als  of  Tahsil  Daln\  .di, 

Iliss.'ir,  wife's  brother's  son. 
98  of  1884  Bhadals  of  Ludhiana,  strji-son 

of  different  got. 
23  of  1886  Sindhus  of  Tahsil  Chunian, 

Lahore,  step-son. 
20  of  1890  Bajwas  of  Tahsil  Raya,  .Sial- 

kole,  step-son,  nearest  heir  being  a  loth 

collateral. 

38  of  1890  Dhariwals  of  Ferozepore,  step- 
son's son,  being  also  a  collateral,  in 
presence  of  6th  collaterals. 

104  of  1891  Muhammadan  Bhattis  of 
.Vlauza  Pathi  and  Sidwal,  Gujrat,  mig- 
rants from  Hissar,  wife's  sister's  son  in 
presence  of  brother. 

111  of  1893  Bangals  of  Ludhiana,  instance 
of  'ilep-son. 

S3  of  1895  Siddus  of  Mauza  Gajjan  Singh- 
wala,  Lahore,  instance  of  step-son. 


170  of  1882  Mauza  Budh  Singhwala, 
Lahore,  .adoptee  an  Arora  dependent,  in 
presence  of  5th  collaterals. 

178  of  1883  Hajras  of  Tahsil  Pasrur,  Sial- 
kotc. 

41  of  1889  Khatras  of  Ludhiana. 

114  of  1889  Generally. 

158  of  1890  Raihelas  of  Tahsil  Rupar, 

wife's  brother's  son,  presumption  being 
adverse. 

C.  A.  412  of  1890  .Sindhu  Jats,  step-son. 
69  of  1892  Bhullars  of  Ludhiana. 
81  of  1892  Muhammadan  Kalwals  of  Tah- 
sil  Kharian,  Gujrat,     wife's  brother's 

3?  of  1892       Jats  of  Hoshiarpur,  step-son 
f     in    presence    of  brothers, 
t     nephews  and  grand-nephews. 
98  of  1892  J     Onus  prohandi  on  assertor. 
48  of  1894  Maras  of  Ludhiana  and  gene- 
rally among  Jats,  step-son  in  presence 
of  5th  collaterals. 
122  of  1894  Aulalchs    of  Mauza  Modaki, 
Tahsil  Ajnala,    Amritsar,    step-son  in 
presence  of  7th  collaterals. 
I   Lahore  31   Hindus,  Tahsil  Fatehabad, 
Hissar,  illegitimate  child   of  brother's 
widow, 


1^1 


HELD  VALID.  HliLl^  INVALID. 

KANCHANIS— 

95  of  1884  Delhi.   


KHATRIS— 

22  of  1891  Bedis  of  Tahsil  Pathankot,  Gur- 

daspur,  wife's  brother. 
94  of  1898  Bindra  Khatris  of  Rawalpindi, 

following  Hindu  Law,  wife's  brother's 

son. 

3  of  1901  Dhawans  of  Ferozepore,  wife's 
sister's  son. 


P.  W.  R.  77  of  1907    Agriciilturis's  of 
Talisil  B.ttala, 


RAJPUTS— 
104  of  1891  See  Jats. 

93  of  1893  Jagis  of  Tahsil  Shakargarh, 
Gurdaspur,  a  foundling,  no  reversioner 
objecting,  objector  subsequent  born  son. 


SUDS- 
US  of  1880  Ludhiana,  under  Hindu  Law, 
wife's  brother. 


120  of  1884  Mulianimadan  Mull.ini  Bhattls 
(if  Aniljala,  wife's  Ijrolher's  .grandson, 
ill  presence  of  great-nephews. 

P.  L.  R.  169  of  1911  Muhammadan  Kliolt- 
kars  of  Ferozepore. 


('/)•  Miscellaneous. 

24  of  1867. — Khatris  of  Ambala.  In  absence  of  rustom  the  adoptee  under 
Hindu  Law  must  not  be  the  son  of  one  whom  the  adoptor  could  not  have 
married  in  the  three  superior  classes. 

I  of  1875. — There  arc  no  proliibited  degrees  in  cusloniar\'  adoption, 

47  of  1878. — Bajwa  Rajputs  of  Sialkote.  It  is  not  obligatory  to  adopt 
the  nearest  collateral  notwithstanding-  a  Riwaj-i-am  to  the  contrary. 

125  of  1880. — Suds  of  Ludhiana.  The  only  persons  who  cannot  be 
adopted  are  sons  of  women  whose  original  relationship  to  the  adoptor  \v(_)uld 
have  prevented  marriage. 

178  of  1883. — Hajra  Jats,  Tahsil  Pasrur,  Sialkote.  The  right  is  limited 
to  adoption  of  an  agnate  or  sister's  son. 

114  of  1889. — Surahe  Jats  of  Ludhiana-  There  is  no  icslriclion  as  to 
degree  of  relationship. 

87  of  1907. — Among  KaJals,  not  being  ol  iw  ico-lxini  castes,  tlieic  is  nu 
restriction  on  adopting  cognates  prohibited  under  Hindu  Law. 

I  Lah.  39. — Among  Hindu  JatS  of  Ludhiana  it  is  not  necessary  that  the 
mother  of  the  adoptee  should  be  marriageable  to  the  adopter,. 


v.— LIMITATION  AS  TO  AGE  OF  ADOPTEE. 

General  rule. — No  limit  in  absence  of  custom  to  con- 
trary, 79  of  1901. 

Applied  in — 

51  of  1867. — Agriculturists  of  Ferozepore. 

37  of  1868.— 

Mahtons  and  all  Rajputs  of  Jullundur. 

57  of  1872.— 

43  of  1879. — Jats  of  Amritsar  and  generally. 

58  of  1879. — Muhammadan  Arains  of  Tahsil  Nikodar,  Jullundur. 
C,  A.  1914  of  1881. — Brahmins  of  Ranesar. 

34  of  1883. — Arains  and  generally;. 

96  of  i883.'-DudwaI  Jats  of  Mauza  Garhi,  Amritsar. 

172  of  1883. — Hindu  Jats  of  Ambala. 

24  of  1884. — Jats  of  Tahsil  Tarn  Taran,  Amritsar,  age  25. 

28  of  1887,  C.  A.  805  of  1888,  C.  A.  486  of  1890. 

95  of  1889. — Sainis  of  Tahsil  Rupar,  Ambala. 

147  of  1889. — Adoption  of  adults  is  common  in  Punjab. 

38  of  i89o.--Dhariwal  Jats  of  Ferozepore  can  adopt  a  man  over  20. 
9  of  1893. — Gariwal  Jats  of  Ludhiana,  a  married  man. 

40  of  1905. — Man  who  is  of  age  of  puberty  can  be  adopted. 

49  of  1909. — Lobars  of  Amritsar.  Can  adopt  man  aged  26,  married  and 
With  children. 

95  of  1909. — Jains  of  Delhi.  Can  adopt  married  man,  brother  of  adop- 
tor's  husband,  older  than  adoptor  and  having  children. 

P.  L.  R.  78  of  1912. — Agricultural  Brahmins,  Kangra,  a  mature  man  can 
be  adopted. 

22  of  1913. — Randhawa  Jats.  Vuuth  of  ib.  Limitation  of  age  in 
Ri"waj-i'-a)u  is  recommendatory,  not  mandatory. 

44  ol  1913.— (Joraia  Jats  of  Gujranwahi.  Can  adopt  person  aged  33. 
Genera!  rule  is  that  age  is  immaterial. 

JU2  of  1913,  P.  C. — Agarwal  Baiiias  ol  Zira.  Can  adopt  married  nephews. 

See  also 

3  of  1866;  120  of  1881  ;  119  of  1882 ;  15  of  1883  ;  98  of  1883  ;  62  of  1888; 
4  of  1892  ;  79  of  1901.. 

Contra — 

64  of  1883. — Kapur  Khatris  of  Amritsar  (under  Hindu  I^aw) .  A  mar- 
ried man  with  family  not  adoptable. 

C.  A.  315  of  i888.*-Sarsul  Briiliniins,  Delhi.  After  investiture  a  man 
cannot  be  adopted.. 
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VI.— ADOPTABILITY  OF  AN  ONLY  SON. 

General  rule  allows  such  adoption;  applied  in — - 

i8  of  1870. — Hindus  of  Delhi  governed  by  Hindu  Law. 
C.  A.  583  of  1873.— Jats  of  Hoshiarpur. 
35  of  1874. 

50  of  1874. — Hindu  Jats  of  Gurdaspur  and  generally. 

43  of  1879. — Jats  of  Amritsar. 

57  of  1881.— Hindu  Sahi  Jats  of  Amritsar. 

162  of  1883. — Khatris  of  Nur  Mahal,  Jullundur. 

43  of  1886. — Tung-  Jats  of  Amritsar  (1  the  onus  being  on  denier). 

57  of  t886. — Chopra  Khatris  of  Ferozepore. 

12  of  1892  F.  B. — Kalia  Brahmins  of  Jullundur. 
P.  L.  R.  205  of  191 3. — -Jats  of  Ludhiana. 

but  departed  from  in 

33  of  1872. — Gil  Jats  of  Tahsil  Mog-a,  P'erozepore. 

VII.— RIGHT  OF  OTHER  THAN  MALE  PROPRIETORS 

TO  ADOPT. 

1.    RIGHT  OF  WIDOW  TO  ADOPT— 

(a)  .  She  can  generally  adopt  with  consent  of  col- 
laterals, but  not  otherwise. 

80  .'o'f  i88o. 

(b)  .  If  she  has  right  the  consent  of  collaterals  is  im- 
material and  her  field  is  unrestricted  under  Hindu  Law. 

3  of  1866. 

C.  A.- 783  of  1870.— Bralmiius  ol  Delhi, 

but  this  rule  is  not  general,  for  consent  of  collaterals  does 
not  always  equal  authorization  by  husband. 

62  of  1880. 

{c).    Adoption  by  authorization  of  husband  held  valid., 

13  of  1873. — Brahmins  of  Tahsil  Panipat,  Karnal. 
57  of  1886. — Chopra  Khatris  of  Ferozepore. 

P.  L.  R.  57  ol  '915. — U  is  a  well-eslablisbcd  principle  oi  Hindu  Law  Uiat 
a  widow  can  adopt  when  authorized  by  her  husband,  and  possibly  with  the  con- 
sent of  kinsmen  without  such  authorization — iMahe^hris  of  Delhi, 

but  held  invalid  in — 

j-l  of  1867.  —Khatris  of  Ambala,  wlicre  person  adopted  could  not  be 
adopted  under  Hindu  Law. 

(d).  The  general  custom  of  the  Punjab  is  opposed  to 
adoption  without  authorization  of  husband — 

C.  A.  783  of  1870  ;  77  of  1888  ;  44  of  191  J,  Muhamnuidan  Jats  of  Hoshiar- 
pur; P.  L.  R.  196  of  191 1,  but  cf.  113  of  1893, 

but  I  Lah.  92. — Maheshris  of  Delhi.  A  widow  can  adopt  without 
authorization  of  husband  or  consent  of  collaterals  where  husband  had  separate 
property  and  was  not  a  mmber  of  a  joint  Hindu  faniil)  . 
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and  under  Hindu  Law,  if  she  does  adopt  without  author- 
ization or  consent,  the  only  right  tlie  adoptee  generally  ob- 
tains is  to  take  personal  property,  and  perform  the  funeral 
obsequies. 

See  80  of  1880  for  similar  rule  under  custom. 


ADOPTIONS  HELD  VALID. 


BANIAS 


BRAHMINS- 


HINDUS  (Unclassmed)— 
3  of  1866  Delhi. 

JAINS- 

20  of  1897  Saraogis  of  Karnal. 

65  of  1909  Oswals  of  Delhi,  adoption  of 
iTusband's  Ijrolher,  other  brolhi  r  living. 

P.  L.  R.  295  of  1913  Hissar. 

Cf.  I  All.  688;  \'III  .-Xll.  319;  XXIX  All. 
465;  XXX  All.  397;  XVI  Mad.  182;  XXVII 
Cal.  518. 


ADOPTIONS  HELD  INVALID. 


62  of  1880  Agarwals,  Delhi  City. 

198  of  1882  Hansi,    even  where  consent 

given,  so  as  to  succeed  collaterally. 
68  of  1919  Agarwals,  Ludhiana  City. 
80  of  1880  Agriculturist  of  Mauza  Gohana, 

Rohtak,  of  sth  collateral  in  presence  of 

other    5th    collateral,    and  subsequent 

consent  held  not  to  validate. 


lATS— 

88  of  1881  Sainras,  Mohabatpur,  Jullun- 
dur,  adoption  of  daughter's  son,  nearest 
reversioner  consenting. 

178  of  1888  Mauza  Khai,  Fcrozepore, 
adoption  of  descend.nnt  of  husband"; 
paternal  aunt  in  presence  of  hetero- 
geneous village  body,  which  failed  to 
prove  they  were  next  re\ ersioners. 


KASHMIRIS— 
34  of  1907  Pandit'^  of  Delhi,  anyone  she 

KHATBIS— 


PATHANS— 


RAJPUTS  — 

182  of  1889  Muhaniniadan  Kliokl^ars, 
Tahsil  Sharakpur,  Lahore,  of  one  cou- 
sin in  presence  of  another. 

SHEIKHS— 

1  of  1907  Aiisaris  of  Basil  Danishnumdali, 
Jullundui-.  Instance 


15  of  1881  Hindus  of  Hissar,  except 
widow's  own  property. 

88  of  1881  See  opposite.  If  the  consent- 
ing reversioner  dies  without  issue,  his 
consent  does  not  bind  others  so  as  to 
allow  adoptee  to  succeed  collaterally. 

C.  A.  150  of  1886  Gils  of  Tahsil  Moga, 
consent  of  one  liranch  of  collaterals  does 
not  bind  other  branch. 

92  of  1894  Hindus  f)f  Tahsil  Jagraon. 

86  of  1905  Muhaiumadans  of  Sialkote. 

P.  W.  R  154  of  1912  Karnnl,  adoption  of 
son-in-law's  son. 


24  of  1867  Ainbala,  of  husband's  sister's 
son,  the  adoptee  not  being  marriage- 
able to  the  husband. 

23  of  1876  Akalgarh,  l.alioic.  adoplion  of 
daughter's  son. 

144  of  1892  .'\griculturists  of  Tahsil  Raya, 
Si.ilU-.il.-. 

C.  A.  2310  of  1883  "/  Knla  Afghalian, 
P.  U.  R.  196  of  1911    )  Gurdasp.ur. 
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(/).    Adoption  with  coii.sent  of  lioirs — 

Held  valid  :— C.  A.  783  of  1870  Brahmins,  Delhi, 
but  not  binding  nnless  all  consent,  or  on  more  remote  colla- 
terals, if  nearer  consent. 

88ofi88i. 

77  of  i888. — Gil  Jats  of  Ferozepore." 

((/).  The  right  survives  where  widow  succeeds  as  heir 
of  son  and  not  as  heir  of  husband. 

30  of  1890. 

(h).  Where  widow  legally  adopts,  the  adoptee  is  at 
once  invested  with  full  eslale  find  ihe  widow  is  divcslcd. 

C.  A.  2010  of  1886. — Where  a  widow  adopis,  the  adoption  dales  hack 
1(»  tin-  dale  of  adoption,  and  the  widow  is  divtstcd  of  the  estate  Iroin  tliat  date. 

See  also  20  of  1097      J^i'n^  <^l^  Karnal,  and  i()<)  ol  iSSj.  X\  III  C"al. 

69  and  :;8s;  XIV  Bom.  463;  XXIX  Bom.  ;  I  vMad.  160;  XXI  Mad.  10; 
XIII  All.  391  ;  XXIV  Cal.  589;  XXV  Cal.  662. 

2.  RIGHT  OF  PROSTITUTES  TO  ADOPT.— 

95  of  1884.- — Khanchanis  of  Delhi.  Female  can  adopt  female,  but  she 
gets  no  right  of  inheritance  therebv. 

3.  RIGHT  OF  ASCETIC  TO  ADOPT.— 

15  of  1874. — A  man  who  has  become  a  Udasi  faqir  is  incapable  of  adopt- 
ing even  if  he  renounces  his  religious  order  and  returns  to  the  world. 

4.  RIGHT  OF  DAUGHTER  TO  ADOPT.— 

Held  valid  in  i  of  1907  among  Ansari  Sheikhs  of  Danishmandan,  Juliun- 

dur. 

5.  RIGHT  OF  A  ADOPTEE  TO  ADOPT.— 

I  Lah.  39. — Hindu  Jats  of  Ludhiana ;  has  the  same  power  as  anyone  el.ie. 

VIII.— SUCCESSION  BY  ADOPTEE. 

1.    CAN  HE  INHERIT  FROM  HIS  NATURAL  FAMILY?— 

{a).    Presumption  is  in  favour  of  him  doing  so. 

43  of  1879. 
Contra — 
51  of  1867. 

(6).    Held  he  can  in^ — 

43  of  1879. — Jats  of  Mauza  Tirakalan,  Tahsil  Ajnala,  Amritsar,  when 
adopted  b)  iiis  unc  le. 

9  of  1880. — Bhular  Jats  of  Lahore.  A  person  adopted  in  the  krithna  form 
or  customarily  loses  no  right  in  his  natural  family.  It  merely  creates  a  per- 
sonal tie  between  the  person  adopted  and  his  adoptive  father. 

198  of  1882. — Banias  of  Hansi.  Adopted  by  widow,  such  adoption  giv- 
ing no  right  of  collateral  succession. 

34  of  1883 — Arains  and  generally. 

45  of  1884. — Gil  Jats  of  Tahsil  Moga,  Fero/epore,  heirs  of  person  adopted 
by  uncle,  and  succession  is  to  his  brother's  son  in  presence  of  descendants  t;' 
other  brother  of  the  adoptee.  Non-succession  to  natural  father  raises  no  ad- 
verse presumption. 
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J^'r^  ''^"^  ^  ^'^^^  brothers.  A  had  three  sons  D,  E,  and  F.  F  was  adopted 
by  B;  C  and  E  died  chjldlcss.  In  question  of  succession  to  E,  held  F's  sons 
succeeded  equally  with  D's. 

42  of  1886.— Agricultural  Brahmins  of  Hoshiarpur,  adoption  beine-  a  cus- 
tomary one. 

95  of  1889.— As  a  g-eneral  rule  fact  of  so  succeeding-  would  not  make 
adoption  irregular — Sainis  of  Ambala. 

68  of  1898. — Afuhaminadans  of  Ferozcpore,  also  his  descendants. 
C.  A.  S65  of  1903. — Ja(s  of  Hoshiarpur. 

'59  of  1906. — IMog-Iials  of  find  Dadan  Khan  may  succeed  collaterally. 
General  custom  is  so  cs  en  thout^h  he  may  rcsi^-,-,  in  fa\  ()ur  of  brothers. 

37  I'jio. — Rule  is,  except  possibly  in  East  Punjab  (Delhi  and  Karnal) 
that  adoptee  and  son  of  adoptee  succeed  in  natural  family. 

45  of  191 2. — General  rule  in  Punjab  allows  it,  though  often  he  cannot  in 
the  presence  of  other  heirs  descended  from  his  natural  father  :  where  only 
a  collateral  heir  exists,  the  adoptee  succeeds  his  natural  father  generally,  and 
particularly  among  Hindu  Man  Jats  of  Ludhiana. 

49  of  1912. — Bajwa  Jats  of  Tahsil  Pasrur,  Sialkote.  The  adoptee's  de- 
scendants succeed  to  his  father's  brother  in  perferennce  to  collaterals,  though 
it  may  be  otherwise  as  against  his  own  brothers. 

99  of  1914. — As  regards  the  appointee's  right  to  property,  it  is  clear  that 
he  does  not  ordinarily  lose  his  right  of  succession  in  his  natural  family. 

45  of  1916. — Banias  of  Tahsil  Mukhtsar,  Ferozepore,  as  against  collate- 
rals, though  he  does  not  succeed  in  presence  of  natural  brothers. 

See  also  47  of  1878  ;  18  of  1900. 

(c).    Held  he  cannot  in 

51  of  1867. — Agri(  ulturists  of  Ferozepore,  the  adoptee  being  brother's 
grandson  of  adoptor. 

85  of  188. — Brahmins  of  Ivangra,  the  adoption  being  3  formal  and  not 
a  customary  one. 

72  of  1893. — Gil  Jats,  Tahsil  Moga,  instance. 

100  of  1906. — Jats  of  Tahsil  Panipat,  Karnal,  in  presence  of  a  brother. 
The  case  is  different  where  brothers  exist  to  cases  where  only  distant  collate- 
rals exist ;  adopted  to  uncle  whose  full  estate  he  took. 

P.  I,.  II.  80  of  1906.  Amritsar.     In  case  of  a  formal  adoption 

P.  W.  R.  4  of  1908.     I  with  customary  ceremonies,  the  adopted  son  is 

entitled  to  succeed  to  his  adoptive  father's  father,  even  if  his  adoptive  father 

dies  first. 

24  of  1908. — Khatris  of  Kawari,  Ambala.     A  sister's  son,  when  adopted, 
excludes  nephews. 

103  of  1909. — Sikh  Jats  of  Tahsil  Moga,  Ferozepore,  there  being  a  corii- 
plete  transfer  to  the  adoptive  family. 
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4o  of  1914. — Jats,  TahsU  Jagraon,  if  he  succeeds  in  adoptive  family. 

55  of  191 4. —Bains  of  Tahsil  Garhshankar,  adoptee  loses  all  right  of  suc- 
cession to  ancestor  in  natural  family  if  other  descendants  of  that  ancestor  also 
exist. 

45  of  1916. — Se  (b). 

65  of  1916. — Brahmins  of  Mauza  Nurpur,  Hoshiarpur,  adopted  son 
adopted  formally  succeeds  collaterally  in  adoptive  family  notwithstanding  it 
is  a  compact  village  community  and  they  are  agriculturists. 

2.  CAN  HE  SUCCEED  COLLATERALLY  IN  HIS  ADOPTIVE 
FAMILY  ?— 

(a).    The  07ius  is  on  the  assertor — 

50  of  1908;  138  of  1894;  61  of  1894. 

(&).    Held  he  could  m 

14  of  1884. — If  there  has  been  a  formal  adoption. 
C.  A.  693  of  1902.  1 
3  P.  W.  R,  of  1908.     1-   Jats  of  Rohtak. 


99  of  1909.  J 

4  of  1906. — Chima  Jats  of  Tahsil  Daska,  Sialkote  (in  presence  of  iith 
collaterals,  the  adoptive  father  being  4th  collateral  of  deceased  :  overruled  'u 
50  of  1908). 

103  of  1909. — Sikh  Jats  of  Chuhar  Chak,  Tahsil  Moga,  (being  of  same 
got  as  adoptor,  not  having  inherited  in  his  natural  family,  and  having  been 
completely  transferred  to  the  adoptive  family) . 

See  65  of  1916 ;  24  of  1908  ;  80  P.  L.  R.  of  1906  ;  4  P.  VV.  R.  1908  under 


(c).    Held  he  could  not  in 
c.  A.  391  of  1878;  34  of  1883 ;  ^-     '305  iy«7- 

97  of  1879. — Sainis  of  Hoshiarpur,  in  presence  of  male  kinsman. 

9  of  1880. — Bhular  Jats  of  Lahore,  not  even  to  cslatc  of  adoiJlor's  w  lie. 
There  is  no  right  of  collateral  succession,  the  tic  being  purely  pci  sunal. 

88  of  1881. — Samra  Jats  of  Tahsil  Nikodar,  not  even  in  case  wlure  a 
widow  has  been  allowed  to  appoint,  and  thereafter  a  collalcral's  estate  conns 
to  the  widow  on  a  life  tenure. 

198  of  1882. — Banias  of  Hansi.  Adoption  by  wido\\'  witli'jul  iiusband's 
authorization,  but  with  consent  of  kinsman. 

14  of  1884.  --  <lil  Jals  ol  i'alisil  Ajnahjj^  "uulcbs  lie  has  been  incui  puialcd 
in  the  adoptive  father's  lamily." — Case  of  adopter's  brother  in  presence  of- 
latler's  daughter  nun  ried  to  a  IdiaiuuUinnid. 

C.  A.  1902  of  1886.— Jats  of  Gurdaspur. 

84  or  1887,  -Tlir  Jals  of  Garhshankar  as  1  .|  of  15S4, 

"  Mere  failure  to  succeed  in  natural  lamih  is  not  se^eiaute," 

85  of  1888. — If  not  a  case  of  complete  adoption  in  adoptive  family,  Brali- 
mins  of  Kangra. 
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i8i  of  1889. — Hindu  Bains  Jals  of  (Jurdaspur,  even  where  adoptee  is  near 
agnate.    ^\'liere  he  is  not  an  agnate,  the  probability  is  against  succession. 

107  of  i8gi. — (iharewal  Jats  of  Lndhiana  cannot  succeed  to  self-acquired 
land  of  his  adoptive  father's  brother  in  presence  of  4th  collaterals. 

50  ol  1893. — Gujars  of  Tahsil  Kharian,  Gujrat. 

Ill  of  1893. — Bangal  Jats  of  Ludhiana. 

61  of  1894. — Sohel  Jats  of  Tahsil  Ajnala,  Amritsar,  if  the  adoptee  is  not 
an  agnate.    If  he  be  an  agnate,  he  possibly  may, 

138  of  1894. — Rajputs  of  Una,  to  adoptive  father's  brother. 

2CJ  of  1895. — Sarsut  Brahmins  of  Ambala    cannot  succeed  adoptive 
father's  brother  to  exclusion  of  latter 's  daughter. 

53  of  1895. — Sidhu  Jats  of  Gajjan  Singhwala,  Lahorte.  Where  a  person 
has  been  adopted  by  tvi^o  out  of  three  brothers,  he  cannot  succeed  to  the  third. 

C.  A.  1415  of  1896. — Bains  Jats  of  Tahsil  Garhshankar. 

18  of  1900. — Arains  of  Ludhiana. 

50  of  1908. — Chima  Jats  of  Tahsil  Daska,  Sialkote,  overrules  4  of  1906. 
P.  L.  R.  113  of  1908. — Generally. 

P.  W.  R.  2  of  1908. — Jat  Sikhs  of  Lahore.  An  adopted  son  succeeds 
to  the  share  of  a  natural  son  born  to  the  adoptor  after  the  adoption,  who  dies 
without  issue,  but  not  to  his  father's  collaterals. 

61  of  3909. — Kang  Jats  of  Tahsil  Daska,  Sialkote. 

P.  L.  R.  67  of  191 1. — Under  Hindu  Law  it  is  only  in  the  case  of  a 
"dattaka"  adoption  that  the  adopted  son  has  a  right  of  collateral  succession. 
In  I  he  case  of  a  customary  adoption  or  a  Krliima  one,  an  adopted  son 
usually  succeeds  only  to  his  adoptive  father  and  not  collaterally. 

P.  L.  R.  63  of  19131 — Gujars  of  Ludhiana. 

107  of  1913. — Sikh  Jats,  Tarn  Taran,  adoptee  being  great-nephew  of 
adoptor. 

40  of  1914. — ^Jats  of  Tahsil  Jagraon,  Ludhiana,  where  an  appointed  heir 
loses  all  right  of  collateral  succession  in  this  own  natural  family,  custom  often 
jccogni/cs  liis  right  to  collateral  sncrcssion  in  the  family  of  the  person  who 
iippointrd  liiiii  Iicir.  J>ut  among  Jals  ol  |agi;ion  if  i>  not  pr()\(  <l  liial  ;ni  ap- 
pointed heir  is  disentitled  to  succeed  collaterally  in  his  natural  lainil\,  and 
consequently  the  ordinary  rule  applies,  vie-.,  he  is  not  entitled  to  succeed 
collaterally  in  his  adoptive  father's  I'nmilx . 

y.    SUCCESSION  IN  CASE  OF  A  SUBSEQUENT  BORN  NATURAL 
SON— 

93  of  1893. — Jagi  Rajputs  ol  Hhagw  aiipura,  Tahsil  Sluikargm  li,  (iurdas- 
pur.  Thuy  share  equally ;  the  natural  son  cannot  object  when  l)rotlierhood 
assented  even  where  caste  of  adoptee  was  unknown. 


4.    SUCCESSION  TO  OCCUPANCY  TENURES— 

(a)  .    Prior  to  Tenancy  Act. 

I  R.  of  1874.  \ 
72  of  1878.       ■    Adoptee  can  succeed. 
69  of  1879.  J 

(b)  .    Subsequent  to  Act. 

40  of  1894. — A  daughter's  son  adopted  to  a  Braliniin  is  not  entitled  to 
succeed  to  occupancy  rights. 

43  of  1895,  F.  B. — The  appointed  heir  cannot  succeed  under  section  59 
so  as  to  exchide  landlords,  not  being  a  male  lineal  descendant. 

Rivaz,  J. — Possibly  a  case  might  arise  in  this  province  of  a  true  adop- 
tion by  a  Hindu  occupancy  tenant  who  follows  strict  Hindu  Law.  In  thai 
case  it  might  be  correct  to  hold  that  the  son  was  a  male  lineal  descendant 

C.  A.  308  of  1803. — As  43  of  1895. 

22  of  1896. — A  chela  of  a  Bairagi  cannot  succeed  to  occupancy  right — 
43  of  1895  approved. 

22  of  1898.— Similar,  so  as  to  exclude  collaterals — both  collaterals  and 
landowners  can  object. 

5  Rev.  of  1913. — Adoptee  cannot  succeed  to  occupancy  rights, 

but 

34  of  1883,  F.  B.— A  person  formally  adopted  is  a  male  lineal  descendant, 
but  not  an  appointed  heir. 

88  of  191 2.- — An  adopted  son  of  non-agricultural  Banias  of  Delhi  suc- 
ceeds to  an  occupancy  holding  of  his  deceased  adoptive  father,  the  adoption 
being  a  formal  and  not  a  customary  one. 

2  of  1913,  F.  B.— As  34  of  1883,  F.  B.  a 

C.  A.  58  of  1920. — A  formal  adoption  among  Jats  of  Gurgaon  entitles 
the  adoptee  to  succeed  as  a  male  lineal  descendant  to  an  occupancy  holding. 

Cf.    XXXIV  All.  658         In  re  succession  to  occupancy  holding  under 
f  Agra'  Tenancy  Act,  a  Hindu  who  has  been 
(  adopted  ceases  to  be  the  lineal  descendant  of 
XXXVII  All.     7  )  his  natural  father  for  purposes  of  succession. 

5.  SUCCESSfON  TO  TAKARRIOARI— 

120  P.  W.  R.  of  1908. — -The  Takarridar  in  Mauza  Talwandi,  Gurdas- 
pur,  occupies  the  position  of  a  landowner  and  the  adopted  son  succeeds. 

6.  NATURE  OF  ESTATE  TAKEN— 

i^.  L.  R.  28  of  1901. — He  takes  the  same  estate  from  his  adoptive  faliii  r 
us  if  he  were  his  natural  father,  and  there  is  no  disliiK  t ion  in  rt  i^ard  I0  his 
powers  of  alienation, 

but  in 

99  of  1880. — .'\mong  Daudzai  Pat  bans,  Mauza  Nagal,  Kaithal,  no  rig-ht 
of  succession  accrues, 
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C/.also  IS  of  1880.— Varaich  Jats  of  Gujrat,  130  of  1884,  Kashmiris 
of  Sialkote,  and  other  cases  where  adoption  is  held  to  be  invalid. 

7.  SUCCESSION  TO  SELF-ACQUIRED  PROPERTY— 

99  of  1914- — f  appointed  heir  .succeeds  absolutely  to  self-acquired  pro- 
perty of  his  adoptive  father,  and  has  plenary  powers  to  dispose  of  it. 

8.  SUCCESSION  TO  LAMBARDARI— 

P.  L.  R.  27  of  1912. — Muhammadan  Chauhan  Rajputs,  Hissar.  An 
adopted  son  .succeeds  to  his  adoptive  fathcr'.s  lambardari  in  presence  rs!  first 
cousin. 

See  also  1  Re\'.  of  191 2  that  there  is  no  general  rule. 

In  following  cases  succession  was  disallowocl. 

14  Rev.  of  188;  9  Rev.  of  iS()2  ;  10  Rev.  of  1892;  11  Rev.  of  189a, 

and  allowed  in 

14  Rev.  of  1866;  12  Rev.  of  1892;  13  Rev.  of  1892;  5  Rev.  of  iSf>4; 
,?  Rew  of  iSof). 

9.  SUCCESSION  WHERE  ADOPTION  HELD  IN  VALID— 

V.  L.  R.  257  of  1912. — Where  heirs  of  adoptor  succeed  in  establishing' 
invalidity  of  adoption  they  can  only  succeed  to  the  ancestral  estate  and  not 
to  the  adoptor's  self-acquired  property. 

10.  COLLATERAL  SUCCESSION  BY  WIDOW  OF  ADOPTEE— 

44  of  1916. — Brahmins  of  Ixant^ra.  Widow  ol  adopted  son  cannot  suc- 
ceed collaterally  in  family  ol  ;ui()iui\c  litllu-r. 

IX.— POWER  OF  ADOPTEE  TO  CONTEST 
ALiEf^ATIONS. 

1.  HELD  HE  CAN  IN 

9  of  1893. — The  adoptee  can  contest  alienation  made  by  adoptor  without 
necessity. 

74  of  191 1. — Bhabra  Jains,  Kaithal.  The  result  of  an  adoption  is  to 
make  the  adopted  son  a  co-parcener  with  the  adoptive  father  in  the  joint 
family  property,  and  the  latter  is  incompetent  to  bequeath  or  devise  any  part 
of  the  property  in  the  presence  of  the  adopted  son. 

2.  HELD  HE  CANNOT  IN 

1 1 1  of  1893. — Bangal  Jats  of  Ludhiana,  if  alienation  made  by  collateral, 
inasmuch  as  he  cannot  succeed  collaterally. 

29  of  1895. — Sarsut  Brahmins  of  Ambala  cannot  contest  collateral's 
alienation. 

18  of  1900. — Arains  of  Ludhiana  likewise,  nor  can  he  contest  gift  by 
female  to  others. 

P.  L.  R.  42  of  1901. — Hindu  Jats  of  Ambala,  where  adoption  is  .subse- 
C|ucnt  to  alienation. 

3.  OBJECTION  BY  ADOPTEE  S  SON— 

66  of  1908. — Sons  of  adoptee  born  before  adoption  cannot  contest  aliena- 
tion made  by  their  father  of  his  adoptor's  estate  on  ground  of  lack  of  con- 
sideration and  necessity. 

99  of  1914. — Property  which  comes  to  an  appointed  heir  as  such  is  not 
ancestral  qua  the  latter's  son,  who,  whether  born  before  or  after  his  father's 
appointment,  cannot  challenge  an  alienation  by  his  lather. 

107  of  1915. — Property  inherited  by  an  adopted  son  from  his  adoptive 
father  is  self-acquired  property,  and  the  son  of  the  adopted  son  has  no  status 
to  challenge  alienations  made  by  his  father, 


X.— DISINHERISON  OF  ADOPTED  SON. 

1     HE  CANNOT  BE  DISINHERITED  AND  ADOPTION  CANNOT  BE 
REVOKED— 

]5  of  1877.  I  Khatris  of  Sirsa,  according-  to  Hindu  Law,  but  proof  of 
ij  of  1878.     j        custom  is  admissible. 

08  ot  1882. — Muhammadan  Jats,  Mauza  Blialopur,  Tahsil  Saniraln 
Ludhiana. 

170  of  1882. — A  deed  of  adoption  is  irrevocable. 
34  of  1883,  F.  B. — Garewai  Jats  of  Ludhiana. 
ij8  of  1884. — Badhal  Jats  of  Ludhiana. 

9  of  1893. — Revocation  impermissible. 

143  of  1894. — Muhammadan  Man  Jats  of  Tahsif  Xikodar,  Jullundur,  not 
.;ven  on  g-round  of  disofjedience,  nor  can  the  adoptoi-  (lcn\  validitv. 

1".  L.  R.  1900,  p.  215. — Daresii  Khel  Afglians,  Hannu,  \\iili()ut  dccidlni^- 
if  there  be  a  power  to  adopt,  a  suit  to  cancel  adopticjii  on  yrountl  of  dis- 
agreement should  be  dismissed. 

P.  L.  R.  7  of  1901. — Kayasths  of  Rohtak. 

74  of  191 1. — Among  Hindu  Jains  the  result  of  an  adoption  is  to  make 
the  adopted  son  a  co-parcener  with  the  adoptive  father  in  the  joint  property, 
and  the  latter  is  incompetent  to  bequeath  or  devise  any  part  of  the  property 
in  presence  of  the  adopted  son. 

44  of  191 3. — Goraia  Jats,  Gujranwala. 

123  of  1916. — .Adoption  is  irrevocable  under  Hindu  Law. 

2.    NOR    CAN  THE    ADOPTEE    RELINQUISH    HIS    STATUS  IN 
HINDU  LAW— 

17  of  1878. — Khatris  of  Sirsa. 

P.  L.  R.  I  of  1906. 

J.    THOUGH  HE  MAY  FORFEIT  HIS  STATUS— 

43  of  1869. — Khatris  of  Lahore,  if  he  marries  his  daughter  into  his 
adopter's  caste  contrary  to  custom. 

XL— SUCCESSION  TO  ADOPTED  SON. 

t.    HELD    THE    HEIRS    ARE    THE    NATURAL    HEIRS  (DYING 
WITHOUT  ISSUE)  IN— 

9  of  1880. — The  heirs  of  an  adoptee  under  custom  dying  without  issue 
are  his  natural  heirs,  not  the  heirs  of  his  adoptive  father,  to  both  property 
derived  from  his  natural  and  adoptive  fathers  even  where  the  adoptee  is  of 
another  got — Bhular  Jats,  Lahore. 

C.  A.  1235      1886. — Jats  of  Amritsar. 

89  of  1885.  \ 

V  Jats,  where  not  severed  from  his  natural  family. 
21  of  1890.  J 
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P.  J..  R.  58  of  iijoi. — A,  B,  ('  were  brollitrs.  A  and  B  wcit-  i  liildlfss. 
1!;  had  a  daughter,  who  had  two  sons  D  and  E.  A  adopted  E,  who  died  chi'.d- 
frss.    Held  D  succeeded  E  in  preference  to  collaterals  of  A. 

C.  A.  2250  of  1916. — The  reversionary  heirs  of  the  adopter  cannot  suc- 
u;ed  to  the  land  of  the  adoptee  on  latter 's  death  without  descendants  where 
the  land  is  not  ancestral  qua  themselves. 

I.    HELD  THE  HEIRS  ARE  THE  ADOPTIVE  FATHER'S  HEIRS  IN— 

147  of  1889.  —  Klialiis  of  Rawalpindi  (Hindu  Law).  The  adoptive  mother 
I  ucceeds  in  respect  to  adoptive  father's  estate  in  preference  to  natural  mother. 

21  of  1890. — Agricultural  Brahmins  of  Amritsar. 

12  of  1892,  F.  B. — There  is  no  general  custom  among  agriculturists  by 
which  the  natural  heirs  succeed  a  customary  adoptee  dying  childless  in  res- 
pect to  the  property  derived  from  his  adopter.  Such  a  succession  is  entirely 
opposed  to  general  principles  appl'cable  in  the  Punjab. 

If  the  adoption  were  such  as  to  transfer  the  adoptee  out  of  his  naturiil 
family,  the  he'rs  would  be  the  ado])tive  father's  heirs.  Kalia  Brahmins  of 
Jullundur  following  custom. 

72  of  1893. — Gil  Jats  of  tahsil  Moga,  Fcrozepore,  in  respect  to  property 
derived  from  adopter,  onus  probaiidi  being  on  person  asserting  heirs  are 
natural  family. 

25  of  1901.       1      Jats  of  Jullundur.    Property  reverts  to  collaterals  of 
j        adoptive  father  if  derived  from  him.,  and  to  natural 
88  of  1906.       '        family  if  self-acquired  by  adoptee. 

P.  L.  R.  79  of  1902. — Under  Hindu  Law,  when  a  person  has  been  adopt- 
ed, his  heir  must  be  sought  in  the  adoptive  family.  Natural  collaterals  have 
no  right  to  succeed. 

117  of  1906. — Jats  of  Punjab. 

99  of  1914. — This  is  the  general  rule. 

P.  L.  R.  71  of  1915. — See  (3)  infra. 

3.  THE  RULE  ONLY  APPLIES  TO  ANCESTRAL  PROPERTY— 

P.  iVV.  R.  53  of  1908. — The  Hindu  Law  under  the  Kritima  form,  and  in 
customary  adoptions  there  is  no  i-hange  in  the  a|)poinlee's  family,  and  the 
adoptive  father's  collaterals  cannot  succeed  to  acquired  properly  left  by  such 
an  adopted  son. 

27  of  1914. — The  principle  of  reversion  to  the  heirs  of  the  appointor  is 
limited  to  propertv  over  which  he  had  not  an  unrestricted  power  of  alienation, 
and  consequently  the  appointor's  collaterals  cannot  succeed  to  the  land  of 
the  appointed  heir  dying  without  issue  "when  such  'ard  was  not  ancestral. 

P.  L.  R.  71  of  1915- — In  case  of  an  appointee  dying  childless  and  lea\- 
ing  no  widow,  the  acquired  property  of  the  appointor  goes  to  the  appointee's 
.  ,,iiaterals,  but  the  ancestral  proijeiiy  goes  to  the  latter's  male  collaterals. 

4.  REPRESENTATION- 
SI  of  1906. — Mahtons  of  Nawashahr,  sons  of  adoptee,  who  pre-deceased 

adoptive  father,  sticceed  the  latter. 


XM.— DOUBLE  ADOPTION. 

18  of  1879. — No  instance  known,  thougli  possible  by  custom.  Not  recog- 
nised by  Kang  Jats  of  Nakodar,  Jullundur. 

85  of  i88t. — Gujars  of  (Jujiat.  Cannot  aj)[)olnt  two  persons  as  suc- 
cessors. 

172  of  1882. — Sucli  a  custom  is  unknown. 
64  of  1883.= — Kapur  Khatris,  Amritsar. 

152  of  1884. — Muliamniadan  Ghorewaha  Raj])u(s,  'I'alisil  N;n\ aslialu", 
Jullundur. 

34  of  1891. — Chinia  Jats  of  Gujranwala,  adoption  of  three  step-sons 
unlikely. 

95  of  1891. — Jats,  Mauza  Bammauli,  Tahsil  Sampla,  Rohtak. 

96  of  1893.— J aj  Jats  of  Tahsil  Garhshankar,  Hoshiarpur.  Adoption  of 
three  persons  as  heirs  not  permitted. 

46  of  1912.— Hindu  Law.  Adoption  of  second  son  in  life  of  first  invalid. 

57  P.  I^.  R.  of  1915. — Maheshris  of  Delhi,  vide,  however,  for  instances. 

9  of  1880. — Bhular  Jats,  Lahore. 

71  of  1895. — Moghals  of  l^atti,  Talisil  Ivasur,  instance  of  4  daughters 
appointed  heirs  being  upheld. 

XIM.— EFFECT  OF  CHANGE  OF  RELIGION. 

25  of  1898. — Where  a  daughter's  son  is  adoptable  subsequent  to  a 
nephew,  and  the  nephew  has  changed  religion,  he  ceases  to  have  j)reference 
over  the  daughter's  son — Ghumman  Jats,  Sialkotc. 

XIV.— MODES  OF  EFFECTING  ADOPTION. 

1.    IN  FOLLOWING  CASES  HELD  SUFFICIENT:— 

III  of  1868. — Adoptee  lived  with  and  served  adoptor  for  many  years, 
was  separated  from  own  brothers,  had  taken  no  share  in  natural  father's 
estate,  had  been  treated  as  son,  and  performed  kiriu-kanii ,  luit  there  was  no 
ceremonx'. 

5  of  1874.- -  Adoptor  look  adoptee  wlien  llircr  monilis  old,  and  adoptee 
lived  with  him  for  40  years  till  hii,  death,  cuUi\a.liny  hi^  laud  and  being'-  sup- 
I)orted  by  him. 

70  of  1878. — Muhammadans  of  Tahsil  Dasuya,  1  foshiar[)ni-.  .\do[)|r<> 
was  brought  up  from  infancy  by  adoptor  and  mai'ricd  b_\'  liim.  A  deed  was 
executed  in  1872,  stating  the  adoptor  regarded  him  as  a  son  and  desired  he 
should  succeed.  In  1873  mutation  effected,  but  possession  not  given.  No 
evidence  of  revocation. 
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77  of  1878. — Aroras  of  Lahore  City.  Evidence  of  bringing  up  from  six 
years  of  age,  marriage  and  investiture  Avith  jaueo  by  adoptor,  general  repute 
and  admission  by  widow. 

80  of  1878. — Residence  for  13  years,  association  in  cultivation  and  mar- 
riage, and  declaration  shortly  before  death. 

58  of  1879. — Muhammadan  Arains  of  Tahsil  Nakodar.  Testamentary 
disposition  shortly  before  adopter's  death  and  long  course  of  treatment  show- 
ing intention. 

92.  of  1879. — Hindu  Khajja  Jats  of  Hoshiarpur.  Adoptor  took  child 
years  before  death  went  to  lix  e  with  A  ,  his  nephew,  and  then  executed  deed 
to  his  house  in  infancy  intending  him  to  be  his  heir,  then  executed  deed  declar- 
ing such  intention,  then  put  boy  into  possession  and  applied  for  mutation. 
Secrecy  of  document  does  not  affect  it. 

71  of  t88o. — Ghorewaha  Rnjpuls  (Muhammadan)  of  Julhmdur.  Taking 
of  brother's  son  at  early  age,  bringing  him  up,  and  keeping  him  and  his  wife 
at  his  home.    No  formal  declaration. 

51  of  1881. — Treatment  by  adoptor  and  successor,  adoptee  living  with 
him,  and  on  his  death  )i\  ing  with  the  widow.  Record  of  adoption  in  Settle- 
ment Records. 

79  of  1882. — Jats  of  Tahsil  Samrala,  I^udhiana.    Where  adoptor  five 

adopting  A's  son  with  consent  of  A,  and  continued  to  live  with  A,  doing 
nothing  inconsistent  llierewith. 

98  of  1883. — Ghori  Pathans  of  Sialkote.  Adoptor  lived  with  adoptee  and 
his  natural  father  for  12  j  ears,  and  later  executed  deed  of  appointment  28  days 
before  death. 

27  of  1884. — Gil  Jats,  Ferozejjore.  Adoptee,  adopter's  brother's  daugh- 
ter's son,  brought  up  by  adoptor,  and  formally  adopted  in  presence  of  a  num- 
ber of  persons,  deed  publicly  drawn  up. 

98  of  1884. — Badhal  Jats,  Ludhiana.  Execution  of  registered  deed, 
adoptee  being  step-son  born  in  adopter's  house,  brought  up  by  him  ;  no  publi- 
city at  time. 

86  of  1885. — Regislrati(jn  of  deed  and  treatment  for  several  years. 

38  of  J. 890. — l>ong  treatment  and  deed  of  appointment  and  evincing  desire 
the  adoptee  should  succeed. 

C.  A.  227  of  1890. — Execution  of  deed  15  days  before  death,  intention 
being  already  established. 

4  of  1892. — Hindu  Tank  Jals,  Talisil  Sonei)at,  Delhi,  RegtsU'red  deed 
declaring  adoption,  gift,  also  a  sl^ilcnu'iit  l)(  ft)re  hmiKlari  cind  sinij)lc  cere- 
monies. Adoptee,  aged  20,  prcxioustx  married.  Mad  nol  lived  with  adop- 
ter befoi"e,  bul  did  after,  I  he  adopt  i>r  dying  seen  .'iftcr. 

9  of  1893. — Execution  of  deed,  10  years'  affectionate  treatment.  No  resi=> 
dence  and  no  revocation. 

1;  of  i8<)4. — If  cusloni  cxisls,  then  cxeeut Idii  oI  derd  .•mnouiiciug  jiiiur 
,ideption,  tiie  execution  being  in  anlicipation  of  death,  is  suflicient  if  child 
had  been  brought  into  adopter's  house,  brought  up  and  married  by  him,  with- 
out at  the  time  any  intention  to  adopt. 
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97  of  '898. — Banias  of  Jagraon.  Adoption  without  complL'tc  ceremony, 
registered  deed,  adoptee  supported  by  adopter. 

3  of  lyoi.  — Dhawan  Kliatrls,  Ferozepore.  An  unequivocal  declaration 
by  deed,  and  subsequent  treatment.    No  ceremonies. 

79  of  190 1. — Acfiarjya  Brahmins  of  Tahsil  Dehra,  ivangra.  Declaration 
by  deed  and  15  years'  previous  residence,  helping  in  business  and  being  main- 
tained.   No  ceremonies. 

116  of  1901. — Hindu  Jats,  Garhshankar.  Brought  up  from  childhood  ;  re- 
gistered deed  ;  marriage  by  adoptor. 

67  of  1902.-— Sandhu  Jats  of  Tahsil  Kasur,  Lahore.  Open  acknowledg- 
ment by  adoptor,  execution  of  deed,  and  betrothal  while  of  tender  years  in 
house  of  adoptor. 

40  of  1905. — Execution  and  registration  of  deed,  coupled  with  adopter's 
clear  declaration  in  a  Court  of  law,  and  continuous  previous  and  subsequent 
treatment. 

(Note. — The  bodv  of  the  judgment  does  not  refer  to  previous  treatment.) 

69  of  1905.-— -Kxecution  of  deed,  evidence  of  factum  and  <  lear  declara- 
tion in  Court. 

I  P.  L.  R.  of  1906. — Registered  deed,  evidence  of  factum.  Mere  fact 
adoptee  had  described  himself  in  deeds  as  son  of  his  natural  father  insufficient 
to  discredit. 

42  of  191 1. — Where  power  is  admitted,  all  that  is  necessary  is  a  clear 
expression  of  intention  and  sufticient  manifestation  of  that  intention  by  regis- 
tration and  execution  of  a  deed,  coupled  with  a  clear  declaration  in  Court  and 
subsequent  treatment.  Proof  of  subsequent  tr^eatment,  however,  cannot  be 
reasonably  demanded  where  the  adoption  is  immediately  challenged  bv  suit. 

P.  L.  R.  78  of  igi2. — Execution  of  deed  and  13  months'  treatment  as  son. 

22  of  191 3. — Randhawa  Jats,  Amritsar.  Execution  of  deed  before  brother- 
hood ;  registration  ;  no  ceremonies. 

102  of  1913,  P.  C. — Agarwal  Banias  of  Zira.     Unequivocal  declaration 
and  subsequent  treatment ;  no  ceremonies. 

78  P.  L.  R.  of  1914. — Agricultural  Brahmins  of  Kangra.  Unequivocal 
declaration  accompanied  by  treatment ;  no  ceremonies. 

1.    IN  THE  FOLLOWING  CASES  HELD  INSUFFICIENT— 

64  of  1879. — Hindu  Jats  of  Tahsil  Nakodar,  Jullundur.    Execution  0/ 
deed  in  anticipation  of  death   ivithout  proof  of  previous  appointment. 

•  C.  A.  1059  of  1880.  ' 

Gil  Jats  of  Jullundur.    Mere  execution  and 
C.  A.  610  of  1882.       registration  of  deed  a  few  days  before  and  in 
contemplation  of  death,   no  previous  intention 
72  of  1882.    J    to  adopt  having  been  manifested, 
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103  of  1880.- — In  all  rasrs  the  point  to  determine  is  whether  there  was  an 
intention  to  appoint  an  heir,  and  il  f1iat  intention  has  been  manifested  in  the 
manner  regulated  by  the  custom  applicable  to  the  parties  concerned,  it  is  im- 
material if  the  adoptor  die  soon  after. 

170  of  1882. — Mauza  Budh  Sing-hwala,  Lahore.    Mere  execution  of  deed. 

(Note. — In  this  case  the  adoptee  was  an  Arora  adopted  by  a  Jat,  on  whom 
he  was  entirely  dependent). 

98  of  1883. — The  appointment  by  will  shortly  before  death,  or  the  mere 
execution  and  registration  of  a  deed  of  adoption  by  a  person  at  the  lime  in 
full  possession  of  his  senses,  is  not  suflfieient  in  all  cases  for  the  effectual 
appointment  of  a  cKSlomarv  lieir. 

4  of  1884. — .Siiulhu  Jats  of  Tahsil  Kasur.  Mere  exe<  ulion  of  deed  of 
gift,  not  mentioning  Jic  has  brought  up  child  or  intended  to  ail()(>t.  Regular 
adoption  need  not  be  shown   if  treatment. 

36  of  1884. — Agricultural  Brahmins  of  Rohtak  District.  Mere  declara- 
tion before  Settlement  authorities  that  an  adoption  had  taken  place,  and  an 
expression  of  desire  to  mutate. 

102  of  1884. — Where  the  alleged  adoptor  took  the  alleged  adoptee  (his 
sister's  son)  to  reside  with  him  the  fact,  which  under  ordinary  circumstances 
might  raise  a  presumption  in  favour  of  adoption,  raised  no  such  presumption 
when  the  father  and  mother  of  the  adoptee  also  lived  with  the  adoptor,  there 
being  no  evidence  of  an  unmistakable  declaration  of  intention. 

154  of  1884. — The  mere  existence  of  a  register'ed  deed  is  not  sufficient 
to  constitute  an  adoption,  and  the  adoption  must  have  been  public,  and  the 
intention  to  adopt  have  been  made  manifest. 

124  of  1886. — Muhammadan  Ghorewaha  Rajputs  of  Ludhiana.  Taking 
nilatlve  into  house  and  bringing  up  as  son,  and  declaring  him  to  be  adopted 
by  executing  deed  shortly  before  death. 

28  of  1887. — Bhindar  Jats  of  Gujranwala.  A  childless  and  very  old  man 
shortly  before  death  executed  and  registered  a  deed  of  adoption  of  a  very 
distant  relative  who  lived  in  a  neighbouring  village. 

C.  A.  896  of  1887. 

Boal  Jats,  Ludhiana. 

loi  of  1889. 

Where  a  person  has  been  brought  up  in  another's  house,  has  been  married 
ill  his  family,  and  managed  his  land,  there  must  be  a  manifested  intention  on 
Uie  part  of  the  owner  that  such  person  is  to  be  his  heir. 

38  of  1890.- — Dhariwal  Jats  of  Ferozepore.  Mere  declaration  shortly 
before  death  of  adoption  of  adult. 

98  of  1892. — Mere  recital  in  a  deed. 

12  of  1893. — Hindu  Manhas  Rajputs  of  Hoshiarpur  and  Kangra.  Mere 
execution  of  deed  recording  fact. 

94  of  1893. — Dhaliwal  Jats  of  Ludhiana.  Mere  exjecution  of  deed  reciting 
adoption,  not  preceded  or  succeeded  by  any  treatment.  Prior  treatment  not 
'absolutely  necessary. 
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142  of  1893. — Sindhu  Jatfe  of  Tahsil  Moga,  Fcrozepore.  Adoption  by 
deed  alone  by  old  man  without  issue.  Such  are  not  ordinarily  if  at  all,  re- 
cog^nized  by  custom. 

73  of  1894,  F.  B. — There  can  be  no  adoption  unless  the  adoptor  has  mani- 
fested his  intention  to  do  so,  and  in  every  adoption  the're  must  be  some  external 
and  \  isible  act  or  series  of  acts  by  the  adoptor  or  under  his  authority  which 
give  effect  to  his  intention. 

122  of  1894. — Mere  paper  adoption  containing  false  record  of  prior  cere- 
monies and  treatment. 

59  of  1895. — Mere  treatment  and  gift  of  lands  in  part,  without  any  ex- 
pression of  intention  to  adopt,  other  than  a  declaration  before  death,  that  he 
has  brought  liim  up  like  a  son. 

22  of  1896. — Where  there  is  no  sufficient  proof  that  alleged  adoptee  has 
been  treated  or  brought  up  as  a  son,  mere  paper  adoptions  executed  in  antici- 
pation of  death  containing  false  remarks  of  already  completed  adoption  are 
not  valid.    Muhammadan  Naru  Rajputs,  Hoshiarpur. 

67  of  1901. — Mere  registration  of  n  deed  not  perfected  by  other  ads. 

29  P.  W.  R.  of  1907. — Jats  of  Batala.  Mere  execution  of  deed  and 
admission  in  suit  to  contest  Riwaj-i-Lun  requiring  least. 

3  of  1908. — Being  brought  Iiome  hy  an  imcle  wlien  an  orplian,  educated, 
married  and  treated  as  a  son,  but  no  expression  of  intention  to  adopt. 

49  of  1909. — Mere  bringing  up  of  a  boy  and  marrying  him. 

P.  L.  K.  82  of  191 1. — Existence  of  enmity  between  adoptor  and  coilalei  ais 
demands  strong  proof  that  adoption  not  merely  a  paper  one,  deed  only,  no 
credible  evidence  of  treatment,  adoptor  dying  in  few  montlis  after  deed 
without  further  declaration. 

P.  L.  R.  342  of  1913. — Registered  deed;  declaration  in  Court  and  at 
mutation  that  adoption  effected,  followed  by  written  deed  filed  in  Court  that 
there  had  been  no  adoption,  but  former  deed  merely  executed  to  defeat  rever- 
sioners.   No  evidence  of  treatment. 

3.    SOME  GENERAL  PROVISIONS— 

{a).    Absence  of  ceremonies. 

37  of  1S68. — Disregard  of  rules  of  strict  Hmdu  Law  wdl  not  invalidate. 

iTi  of  1868.— Absence  of  ceremonies  will  not  invalidate, 

43  of  1869.— Khatris  of  Lahore.    I^'ormal  adoption  unnecessary, 

C.  A.  283  of  1877.—       Ditto.  Ditto. 

9  of  1880. — Bhular  Jats  of  I^ahore.    No  ceremonies  requisite, 

96  of  1883. — Dudwal  J:ils  of  Amritsar.     No  cerrnioiiics  rciuisite. 

154  of  !8S.|,- -llin.du  lUij.-U  J-itb  ul  lidi^ii  K;i(,:da.  No  lli LUi'^nl';* 
requisite, 

4  of  1884. — Smdiiu  Jats  oi  lahsii  Kasur.     No  ceremonies  requisite. 
102  of  1884. — Syads  of  Ferozepore,    No  ceremonies  requisite. 
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C.  A.  866  of  1886.         )        Brahmins  of  Kanjjra.    Full  ceremonies  not 
85  of  1888.  j  requisite. 

C.  A.  1055  of  i88g.       )       Kalia   Brahmins   of   Jullundur.    No  cere- 
12  of  1892.     J  monies  requisite. 

138  of  1894. — In  the  Punjab  little  heed  is  paid  to  ceremonies. 
97  of  1898. — Banias  of  Jagraon,  Ludhiana.    Omission  of  particular  cere- 
mony does  not  invalidate. 

I  of  1907. — Ansari  Sheikhs  of  Basti  Danishmandan.  No  ceremonies 
necessary. 

95  of  1909. — Jains  of  Delhi.  No  ceremonies  requisite.  Distribution  of 
ladhiis  sufTicient  publication  and  consent  suffices. 

P.  L.  R.  114  of  1909. — Agarwal  Banias  of  Zira.  Relig-ious  rites  nowhere 
necessary  in  Punjab.    Important  thing-  is  unequivocal  intention  and  treatment. 

P.  W.  R.  4  of  191 2. — Brahmins  of  Kangra.    Ceremonies  unnecessary. 

P.  L.  R.  271  of  1913. — Brahmins,  Sanghol,  Jhelum.  In  Punjab  no 
elaborate  ceremonial  necessary  even  under  Hindu  Law.  Datta  Homan  cere- 
mony not  essential.    Deed  publicly  executed  suffices. 

P.  L.  R.  295  of  1913. — Jains  of  Hissar,  as  95  of  1909.  Publicity  alone 
necessary. 

22  of  1913. — Randhawa  Jats,  Amritsar.    Ceremonies  not  necessary. 

P.  W.  R.  152  of  1916. — Among  Khatris  of  Lahore,  where  strict  Hindu 
ceremonies  are  rarely  of  served  in  their  entirety,  the  giving  and  accepting  of  a 
child  in  adoption  is  the  only  ceremony  that  is  essential. 

but 

117  of  1918. — Sarsut  Brahmins  of  Delhi.  There  must  be  a  formal  giving 
and  taking  of  the  child,  and  mere  treatment  is  insufficent,  though  eleborate 
ceremonies  are  not  needed. 

(&).    Declaration  and  subsequent  treatment  suffices. 

See  (i)  and  (2)  also. 

94  of  1893. — Executing  of  a  deed  is  a  means  of  giving  publicity  and 
might  be  sufficient  to  establish,  even  when  no  prior  treatment,  if  there  is 
evidence  of  subsequent  treatment. 

3  of  1901. — Dhawan  Khatris  of  Ferozepore.  In  absence  of  proof  of  ne- 
cessity of  ceremonials,  unequivocal  declaration  of  intention,  coupled  with  pre- 
vious and  subsequent  treatment,  suffices. 

(c)  .    Onus  as  to  ceremonies.; 

58  of  1879. — Where  a  special  ceremony  is  stated  to  be  iucuinbcnt,  person 
alleging  such  must  prove  same. 

C.  A.  227  of  1890. — Where  power  is  admitted,  and  expression  of  intentioD 
is  evidenced  by  a  deed,  the  onus  is  on  persons  denying  to  prove  that  to  exercise 
such  power  it  must  be  exercised  In  a  particular  way. 

See  also  5  of  1874  ;  C.  A.  283  of  1877 ;  154  of  1884  ;  C.  A.  1055  of  1889  5 
40  of  1905  ;  42  of  191 1 . 

(d)  .  Publicity. 

154  of  1884. — Adoption  should  ordinarily  be  public. 

'50  of  1893,  F.  B. — It  is  everywhere  insisted  on  that  there  must  be  a  public 
act  of  adoption  in  the  face  of  the  brotherhood.    Formerly,  generally,  if  not  in- 
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variably,  this  took  the  form  of  an  assemblage  of  the  brotherhood..  which 

served  a  double  purpose,— an  unequivocal  manifestation  of  mtcntion  that  the 
assent  of  the  brotherhood  should  be  signified. 

22  of  191 3. — Registration  of  deed  is  sufficient  publicity. 

See  also  58  of  1879 ;  92  of  1879 ;  4  of  1892  ;  9  of  1893  ;  94  of  1803  ;  3  of 
1901  ;  79  of  1901  ;  51  of  1903  ;  40  of  1905. 

(e).    Transfer  of  property. 

5  of  1874.  )      Actual  transfer  of  property  in  life  is  not  necessary 
70  of  1878.  /  even  among  Muhammadans. 

XV.— ACQUIESCENCE  IN  ADOPTION. 

p.  L.  R.  1900,  p.  291. — Where  reversioners  about  to  institute  suit  con- 
testing adoption  v^ere  compensated  and  withdrew  claim,  giving  agreement 
to  that  effect,  held  acquiescence  where  consent  given  by  mother  of  minors, 
minors  held  bound. 

44  of  191 1. — Consent  of  the  brother  of  the  adoptive  father  (a  sonless  man) 
does  not  bind  8th  collaterals. 

281  P.  L.  R.  of  1913. — Mere  fact  of  cultivating  portion  of  ancestral  land 
under  the  adopted  son,  or  exchanging  it,  does  not  amount  to  acquiescence  on 
the  part  of  the  collateral  contesting-  the  adoption. 

XVI.— POWER  TO  OBJECT. 

(a).    Under  the  law  prior  to  Act  II  of  1920. 

170  of  1882. — Any  person  in  the  line  of  succession  may  object. 

II  of  1888. — Any  reversioner,  no  matter  how  remote,  can  object  to  an 
adoption  by  a  widow. 

178  of  1888. — A  collective  body  of  pattidars,  who  are  nut  the  next  i  e\  er- 
sioners,  are  not  as  such  entitled  to  contest  an  adoption.  Heirs,  however  re- 
mote, can  object  to  widow  adopting. 

93  of  1893. — A  subsequent  born  son  cannot  object. 

143  of  1894. — The  adoptive  father  has  no  power  to  sue  lor  declaration  that 
an  adoption  freely  made  by  him  is  invalid  by  custom. 

162  P.  L.  R.  of  igoi. — Jats  of  Jullundur.  There  is  no  limit  to  degree  of 
relationship  beyond  which  collaterals  cannot  object.  In  particular  case  loth 
collaterals  held  disentitled,  especially  in  presence  of  widows  of  nearer  colla- 
terals who  could  succeed  collaterally,  and  whose  collusion  with  adoptees  had 
not  been  proved. 

68  of  1903. — The  right  to  contest  an  adoption  as  heir  presumptive  Hoes 
not  depend  on  the  land  being  ancestral,  but  contra  63  of  1912. 

94  of  1907. — Agricultural  Brahmins,  Mauza  Dialpur,  Kaugra  Stli  collate- 
rals can  contest. 

112  P.  T^.  R.  of  1909. — A  remote  reversioner  can  contest  adoption  when 
next  reversioner  is  a  minor. 

44  of  191,1, — Sib.  i_oliale!a!s  can  coatcbL 

214  P.  W.  R,  of  1912. — -Laddu  Rajputs,  Hoshiarpur.  6th  collaterals  can 
object. 

249  P.  W.  R.  of  191 2. — Separate  nephews  of  deceased  K'hatri  of  Lahore 
governed  by  Hindu  Law  are  not  immediate  reversioners,  and  their  interests 
are  remote,  future  and  contingent  in  the  presence  of  widow's  daughter  and 


daughter's  son,  and  they  have  no  locus  standi  to  challenge  adoption  of  a 
daughter's  son. 

281  P.  L.  R.  of  1913. — Collaterals  cannot  object  so  far  as  non-ancestral 
land  is  concerned. 

69  of  1914. — Consent  given  by  nearer  reversioners  debars  those  more 
remote  from  contesting. 

12  of  1916. — Under  customary  law  daughter-in-law  of  adoptor  cannot 
challenge  adoption. 

(b).    Under  jjresent  law. 

Under  the  present  law,  Act  11  of  19^0,  110  person  can 
object  to  the  adoption  or  apointment  of  an  heirs  by  a  male 
except  a  person  descended  from  a  great-great-grandfather 
common  with  the  person  adopting. 

XVri.— LIMITATION. 

(As  there  is  great  conflict  in  the  various  Courts,  only 
Privy  Council  and  Punjab  Chief  Court  rulings  are  given  : 
for  olliers,  vide  Starling's  Limitation  Act). 

1.  Article  118  is  inapplicable  where  the  adoptor  has  no 
inherent  power  to  adopt. 

144  of  '1892,  67  of  1901,  C.A.  1131  of  1905,  86  of  1905,  71  of  1908, 
P.  L.  R.  196  of  191 1,  contra  i  of  1907,  overruled  in  126  of  19 12,  P.  C. 

2.  Article  118  applies  only  to  declaratory  suits  and  not 
to  suits  for  possession  where  an  adoption  is  set  up  in  defence  : 

to  the  latter  cases  article  144  applies. 

XXVII  Ah.  271  P.  C,  96  of  1893,  96  of  1908,  44  of  191 1,  P.  L.  R.  169 
of  1911,  126  of  1912,  p.  C,  contra  45  of  1892,  71  of  1901,  20  of  1902,  3  of 
1904,  86  of  1905,  F.  B.,  38  of  1907. 

3.  Article  118  has  no  application  where  adoption  never 
took  place.— 73  of  1894,  F.  B. 

4.  Adoption  in  article  118  iiiciudes  customary  adop- 
tion, and  knowledge  of  the  ancestor  of  the  objector  equals 
knoA\  lcdge  of  objector. — 68  of  1903. 

5.  Limitalion  runs  from  date  of  adoption  where  it  is 
known,  and  not  from  dale  of  mutation  on  account  of  adop- 
tion. -116  of  1901 . 

6.  When  a  plaintiff  sues  for  possession  of  ininioveabk! 
property  on  basis  of  ado])tion  which  is  denied,  suit  is  goA  - 
erned  by  article  144,  not  article  119. 

Sec  ;ilso  XXIV  Cal.  i  ;  XXX'  Cal.  354;  IX  Cal.  W.  N.  222;  XXIV  AH. 
KJ5;  XXVI  All.  -lu;  XX  Mad.  -\n  \  XXVI  IMad.  291  ;  XXX  M;id.  308;  XXI 
Imhu.  159;  XXI  I5oni.  376;  XXI  i5oni.  .124;  XX1\'  B<nii.  2(,o  ;  XX\'  Uuin. 
2(j;  XXVI  Bom.  720;  XX\'in  Bom.  94. 

7.  Limilatioii  is  now  ooverncd  l)y  Ac!  1  of  iiJi'U,  wLiicli 
consolidates  tli(^  Law  of  Limitation. 

See  paras.    3,  4,  5  :ukI  6  of  Schedule. 
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I.— GENERAL. 

Customary  law  recognizes  two  main  kinds  of  perma- 
nent transfers,  viz.,  a  voluntary  transfer  and  a  transfer  for 
necessity. 

Included  in  the  former  category  are  gifts  and  wills. 

There  are  generally  speaking  the  same  j'estrictions  on 
gifts  and  wills  as  there  are  on  other  transfers  without  noce.-^:- 
sity. 

Custom,  however,  recognizes  that  there  may  be  moral 
obligations  akin  to  necessity  which  are  not  computable  in 
monetary  value,  and  accordingly  will  sometimes  allow  gifis 
and  wills  for  spiritual  benefits  or  in  return  for  services. 

The  position  of  gifts  and  wills  in  Customary  Law  is  ade- 
quately described  in  outline  in 

8i  of  1893.- — The  principal  division  of  transfer  in  tlie  Customary  Law  is 
voluntary  transfer  and  transfer  for  necessity.  The  former  division  includes 
gifts  to  sons  or  kinsmen  or  rislitidaruii  ck  jaddi,  and,  so  far  as  they  ma}'  be 
in  deroi^ation  of  the  rights  of  the  customary  heir,  such  gilts,  generally  speak- 
ing, require  the  assent  of  the  heir  on  this  very  ground.  The  latter  division 
includes  mortgages  and  sales  for  purposes  recognized  as  necessary.  But  there 
is  a  class  of  transfers  which  lies  upon  the  dividing  line,  which  is  viewed  as  not 
being  purely  voluntary,  nor  yet  altogether  for  necessity.  Of  this  description 
are  gifts  to  a  person  who  has  resided  with  the  donor  and  been  treated  as  a  son, 
or  a  person  who  has  been  associated  with  him,  and  rendered  him  services  and 
gifts  for  religious  purposes.  The  donor  is  recognized  as  being  under  some 
sort  of  obligation  in  both  classes  of  gifts  ;  and  gifts  for  religious  purposes  are 
commonly  permitted  within  moderate  limits  without  consent  of  agnates.  In  the 
othtT  class  gifts  t<j  persons  who  liave  been  brought  up  by  a  sonless  donor 
like  a  si>n,  or  wiio  ma)  ha\e  been  associated  with  and  served  him  there  is  a 
tendency  to  dispense  with  the  consent  of  the  agnates,  founded  no  doubt  upon 
theirequency  with  which  consent  is  given  by  the  agnates,  in  such  cases  when 
the  gift  is  moderate.  Assent  is  most  readily  given  in  respect  of  gifts  to  young 
kinsmen  wlio  ha\e  l)een  brought  up  and  associated  with  the  donor  in 
cultivation. 

To  this  should  be  added  lliai  custom  does  somc^times  re- 
cognize that  a  gift  or  will  may  bo  valid  when  based  on 
natural  affection  only,  and  that  there  are  numerous  cases 
where  the  proprietor  is  not  controllable  in  his  power  of  dis- 
position. 
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il.— IDENTITY  OF  GIFTS  AND  WILLS. 

1.  IT  IS   NOW   ALMOST   SETTLED   LAW   THAT  THERE   IS  NO 

DISTINCTION  BETWEEN  A  MAN'S  POWER  TO  GIFT  INTER 
VIVOS  AND  HIS  POWER  TO  WILL.  EARLIER  RULINGS 
DRAW  A  SHARP  DISTINCTION  BETWEEN  THE  TWO,  BUT 
THE  LATER  RULINGS  REGARDTHE  POWER  AS  IDENTI- 
CAL, THE  FORM  ALONE  BEING  DIFFERENT. 

There  is,  however,  one  very  important  difference,  viz., 
that  where  a  gift  has  been  validly  made  it  is  irrevocable.  A 
will  is  always  revocable  in  the  lifetime  of  the  testator.  With 
this  distinction  the  power  to  gift  and  will  would  appear  to 
be  identical, 

2.  RULINGS  AS  TO  IDENTITY  OF  NATURE— 

2  of  1870. — A  will  by  a  Hindu  Brahmin  of  Rawalpindi  is  good  so  long 
as  it  does  not  contravene  the  provisions  of  Hindu  Law,  i.e.,  he  can  do  by  will 
what  he  can  do  hiter  vivos. 

81  of  1877. — Sindhu  Jats  of  Amritsar  and  Jullundur.  Have  the  same 
cowers  of  willing  as  of  gifting  inter  vivos. 

63  of  1880. — Also  among  Bedi  Khatris  of  Pakpattan. 

198  of  1889. — Customary  Law  allows  alienation  of  land  by  will  among 
agriculturists  to  the  same  extent  that  it  sanctions  a  gift  in  the  lifetime  of  the 
owner. 

10  of  189J.— No  distinction  among  Muhammadans  of  Sialkote. 

1 20  of  1893. — Arains  of  Ferozepore.  What  a  man  cannot  do  intet-  vivos 
he  cannot  do  by  will.  Where  property  is  not  land  and  is  non-ancestral,  and 
the  owner  lias  power  to  dispose  of  it  as  he  likes,  there  is  no  presumption 
*igainst  his  doing  so  by  will. 

48  of  1903,  F.  B. — The  distinction  under  Punjab  Customary  Law  is  a 
matter  of  degree  and  form  only,  and  where  power  to  gift  is  shown  to  exist,  an 
initial  presumption  arises  that  there  is  a  co-extensive  power  of  testation. 

96  of  1905,  11  of  1908,  70  of  1908,  98  of  1912,  as  48  of  1903,  Full  Bench. 

62  of  1906. — Gujars  of  liujar  Ivhan.  There  is  no  distinction  between  wills 
and  gilts  inter  vivos. 

15  of  1907. — There  is  little  or  no  difference  between  the  power  to  gift  and 
the  power  to  will. 

48  of  1909. — Among  Muhammadan  Dab  Jats,  Jhang,  there  is  no  dis- 
tinction between  gifts  and  wills. 

P.  L.  R.  J94  of  J913. — Khokkars  of  Shahpur.  There  is  no  distinction 
between  gifts  and  wills. 

122  of  1916, — Arains  of  Jullundur  City.  Power  of  alienation  inter  vivos 
and  by  will  go  together. 

C/.  also  12  of  1877  ;  128  of  1888;  170  of  1888  ;  176  of  1888;  60  of  1889; 
26  of  1901  ;  IX  Beng.  L.  R.  397. 
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3.    RULINGS  HOLDING  THERE  IS  A  DISTINCTION— 

33  of  1891. — Case  where  gift  was  undoubtedly  permissible,  but  power  to 
will  held  not  proved. 

90  of  1 89 1.-  -Wills  and  gifts  are  not  on  exactly  the  same  footing. 

10  of  1892. — It  is  not  correct  to  say  that  in  all  cases  no  distinction  is  ever 
recognized  between  the  power  to  gift  inter  vivos  and  the  power  to  will. 

81  of  1893.-  by  no  means  follows  that  where  there  is  a  power  to  gilt 
in  lifetime,  completed  by  delivery  of  possession,  a  gift  in  the  form  of  bequest 
can  be  made  deferring  delivery  till  after  death. 

83  and  88  of  1895. — Wills  and  gifts  do  not  stand  in  exactly  the  same 
footing,  and  though  gifts  may  be  allowed,  wills  may  not. 

24  of  1898. — Though  a  proprietor  has  by  custom  a  plenary  power  of  dis- 
position ititer  vivos,  it  does  not  follow  he  has  a  power  to  will.  Distinction 
discu'ssed  and  onus  placed  on  person  asserting  power  to  will  when  opposed 
to  personal  law,  reason  for  the  distinction  is  that  custom  expects  immediate 
possession  to  validate. 

22  of  '899. — There  is  a  wide  difference  between  power  to  gift  inter  vivos 
and  power  to  will. 

46  of  1900. — Wills  stand  on  quite  a  different  footing  to  gifts  inter  vivos. 

26  of  1901. — In  certain  communities  there  may  be  a  distinction,  but  is 
one  of  degree  rather  than  of  kind, 

48  of  1903,  F.  B. — See  2.    Clark,  C.  J.,  dissented. 

86  of  1903. — Where  power  of  transfer  by  will  is  not  co-extensive  with 
power  of  transfer  inter  vivos,  onus  probandi  that  proprietor  has  power  to  will 
on  the  person  setting  up  the  will.  Powers  are  not  co-extensive  among  Sindhu 
Jats  of  Amrtsar. 

See  also  62  of  1876;  69  of  1890;  76  of  1892. 

Ml.— PRESUMPTIONS  AND  ONUS  IN  GIFTS  OR 
WILLS  BY  MALES. 

1.  THERE  IS  A  GENERAL  PRESUMPTION,  WHICH  IS,  HOWEVER, 

VARIABLE,  THAT  GIFTS  INTER  VIVOS  OR  WILLS  AFFECT- 
ING ANCESTRAL  PROPERTY  ARE  INVALID  UNDER  CUS- 
TOMARY LAW— 

37  of  1878;  107  of  1887;  92  of  1888;  III  of  1888;  128  of  1888;  53 
of  1889;  61  of  1892;  81  of  1894;  no  of  1894;  93  of  1895;  98  of  1895;  loi 
of  1895;  16  of  1896J  70  ofi896;  2  of  1897;  23  of  1897;  42  of  1902;  53  of 
1902  ;  122  of  1916. 

2.  THE  PRESUMPTION  IS  STRONGEST  OF  ALL  WHERE  THERE 

ARE  SONS— 

77  of  1902. — The  rule  restricting  the  right  of  male  proprietors  to  alienate 
ancestral  land  in  the  presence  of  sons  is  even  more  universal  than  that  limiting 
the  pqjver  of  childless  male  owners  in  the  presence  of  agnates. 

3.    THE  PRESUMPTION  IS  WEAKENED  WHERE  THE  DONEE 
IS  A  NEAR  RELATIVE— 

6}  of  1892. 
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4.    THE  PRESUMPTION  IS  NOT  SO  STRONG  IN  TRANS-JHELUM 

TERRIToeY— 

52  of  1892. — Rawalpindi  may  as  regards  Awans  and  the  power  ol"  aliena- 
tion possessed  by  the  proprietor  be  regarded  as  a  doubtful  borderland.  Fur- 
ther west  the  power  probably  exists,  unless  it  be  controlled  by  Muhammadan 
Law ;  further  east  it  does  not,  unless  justified  by  necessity. 

22  of  1904.       )  Among  Muhammadan  tribes  ol  Jlicluni  the  presumption 
85  of  1904.      J     is  of  no  great  weiglit,  and  is  easily  sliiftcd  il'  llie  gift 
be  to  a  daughter  or  her  son. 

115  of  1907. — It  is  fairly  well  established  now-a-days  that  llu;  Muham- 
madan tribes  of  the  Jhelum  District  recognize  far  more  extensive  powers  of 
alienation  in  favour  of  daughters  and  sisters  and  their  respective  descendants 
than  are  recognized  by  other  tribes,  especially  Hindu  tribes  in  the  central  part 
of  the  province. 

See  also  infra  cases  from  trans-jhelum  districts. 

Cf.  71  of  1904  ;  62  of  1906;  87  of  i()iS. 

6.  THE  PRESUMPTION  IS  WEAKENED  BY  EVIDENCE  OF  FRE- 

QUENT GIFTS— 

95  of  1892. — \\'here  it  is  sliow  n  a  \  illage  was  founded  by  one  caste  only, 
and  has  since  become  heterogeneous  anti  a  number  of  gifts  have  bc^n  made 
without  objection,  onus  probandi  lies  on  collaterals  to  prove  invalidity  of  gift 
to  step-son. 

8.  among  hindus  of  high  caste  following  hindu  law, 
the  same  presumptions  do  not  apply  as  among 
agriculturists- 
Si  of  1895  ;  1x9  of  1901. 

7.  THE  PRESUMPTIONS  APPLY  TO  GIFTS  AND  WILLS  OF  AN- 

CESTRAL PROPERTY  FAVOURING— 

(i).    Non-resident  daughters. 

81  of  1894  ;  2  of  1897  ;  33  of  1897  ;  22  of  1904  ;  85  of  1904  ;  88  of  1907. 

(a).    Resident  daughters  or  khanadanuuls. 
II  of  1894. 

{in).    Non-resident  son-in-law. 

117  of  1892. 

{iv).    Daughter's  son. 

93  of  1892  ;  36  of  1895  ; 

Contra  37  of  1878. 

{v).  Nephew. 

8  of  1891  ;  35  of  1892  ;  52  of  1892;  61  of  1892  ;  32  of  1893  (but  only 
(rother  or  nephew  can  then  object). 

But  note — 

35  of  1892. — A  gift  to  a  nephew  in  presence  of  others  may  be  valid 
where  the  favoured  heir  iias  lived  with  and  taken  care  of,  and  in  fact  main- 
tained, the  childless  uncle  or  other  childless  relation,  managing  his  land  for 
him  and  administering  to  his  wants,  but  even  so  the  initial  presumption  is 
against  the  right. 

{vi) .    One  heir  at  expense  ot  another. 

164  of  1884  ;  7  of  i8<ji  ;  115  of  1891  ;  35  of  1892  ;  138  of  1892  ;  120  of 
'893  ;  72  of  1895  ;  42  of  1902  ;  P.  L.  R.  56  of  1904. 
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IV.— CASES  WHERE  GIFTS  OR  WILLS  BY  MALE 
PROPRIETORS  HAVE  BEEN  HELD  VALID 
OR  INVALID. 

1.    IN  FAVOUR  OF  AGNATES— 

HKLD  VALID.  ,  HKLD  INVALID. 


(a).  Brother. 

JATS— 


KORESHIS— 

39  of  1886  .Salaia  Sheikhs  of  Mauza  Sa- 
lara,  Tah^il  Chiniof,  tjift  in  presence  of 
son. 

RAJPUTS— 

84  of  1879  Muhainmadan  Narus  of  Juliun- 
(lur,  gift  in  presence  of  brother. 


81  of  1893  WaraiLhcs  of  Tahsil  Thalian, 
Gujrat,  by  will  or  gift  even  if  services 
rendered  in  presence  of  other  brother's 
•  son.  Donee  had  lived  with  and  helped 
donor,  a  cripple. 


42  of  1873  Dogars  of  Lahore,  gift  in  pre- 
sence of  nephew  unless  consent  given. 


TARKHANS— 


22  of  1892  Agriculturists  of  Jhelum,  gift 
in  presence  of  nephews. 


(b).  Nephew. 

ARAINS— 

49  of  1915  Gulfiroshes  of  Lahore  City, 
will  partly  favouring  nephew  in  pre- 
sence of  brother. 

AWANS— 

C.  A.  804  of  1900  Attock,  gift  in  presence 
of  brother. 


BRAHMINS- 
46  of  1871 

8  of  1872 
GUJARS- 


.Xgricultiirists  of  Mauza  Mudo, 
Ferozepore,    for  services- 
rendered    in    presence  of 
nephews.  Gift. 


127  of  1883  Mauza  Wassan,  Tahsil 
Kharian,  one-third  self-acquired  pro- 
perty in  presence  of  sons.  Gift. 

33  of  1905  Jhelum,  for  services  rendered 
in  presence  of  nephew.  Gift. 


12  of  1904  Mauza  Aurangabad,  Tahsil 
Kharian,  Gujrat,  in  presence  of  brother. 
Gift 


8  of  1891  Khalanas  of  Tahsil  Is;harian, 
prior  gift  held  valid  when  brought  up 
from  infancy  as  son,  in  presence  of 
brother  and  nephew. 

35  of  1892  Hoshiarpur,  gift  in  presence 
of  other  nephews 

12  of  1904  Mauza  Aurangabad,  Tahsil 
Kharian,  gift  in  presence  of  brother. 


HF.LD  VAI.in. 

JATS— 

C.  A.  575  of  1875  Naiigrals  of  Tahsil 
Kharian,  self-acquired  property,  being 
also  step-son.  Gifl. 

126  of  1883  Waraiches  of  Mauza  Mang- 
rala,  Tahsil  Phalian,  Gujrat,  gift,  asso- 
ciatetl  since  father's  time,  services  ren- 
dered, in  presence  of  brother  and 
nephew. 

e.  A.  2279  of  1883  Narwals  of  Tahsil 
Dasuya,  in  presence  of  nephew.  Gift. 

62  of  1884  Gils  of  Mauza  Maksudpur, 
Hoshiarpur,  in  presence  of  nephew, 
(iifl. 

26  iif  1885  RanJIias  of  Mauza  Wan,  Tahsil 
Ijhera,  mortgage  to  one  in  presence  'of 
•  other. 

116  of  1886  Ladhras  of  Jullundur,  gift, 
associated  nephew  in  presence  of 
nephew,  for  services  rendered  to  old 
man  of  8o. 

19  of  1890  Hindu  Kangs  of  Jullundur, 
.-issocialod  nephew  ;ind  services  in  pre- 
sence of  nephew,  (iifl. 

101  of  1892  .Muhammadan  Jhurars  of 
Mauza  Chora  Khara,  Sirsa,  in  presence 
of  brother  and  nephew.  Gift. 

KASHMIRIS— 


HI'I.D  IXV.M.ID. 


55  of  1870  .Agriculturists,  Hoshiarpur,  in 
presence  of  nephew. 

81  (if  1877  ^>idhus  of  Jullundur,  and  gene- 
rally if  other  nephew.  Gift. 

4  of  1884  Sindhus  of  Tahsil  Kasur, 
Lahore,  in  presence  of  brother.  Gift. 

61  of  1892  Goraias  of  Tahsil  Ajnala, 
.Amritsar,  in  presence  of  nephew.  Gift. 


MAHRS— 


130  of  1884  Siallcote  Town,  gift  in  pre- 
sence of  daughter  and  sister. 


109  of  1882  Mianas  of  Tahsil  Chakwal, 
will,  when  adopted  in  presence  of  other 
nephews. 

MOGHALS— 

104  of  1881  Rawalpindi,  death-bed  gift  of        104  of  1881  See  opposite,  if  portii 
one-third  in  presence  of  wife.  ceeds  share  under  shar'a. 

MUHAMMADANS  (unclassified)— 

26  of  1885  There  is  no  general  rule  in  the 
Punjab  restraining  a  Muhammadan 
gifting  to  one  nephew  to  prejudice  of 
another. 


PATHANS— 


99  of  1880  Daudzais  of  Mauza  Nagal, 
Tahsil  Kaithal,  where  donee  is  adopted 
and  possession  given. 

RAJPUTS— 

113  of  1891  Ghorewahas  of  Hoshiarpur, 
gift,  where  donee  resident  as  son  and 
|iossession  given  in  presence  of  other 
nephews. 

92  of  1904  Nagus  of  Jullundur,  gift  to 
associated  nephew  for  services  rendered 
in  presence  of  brother. 


32  of  1893  Muhammadan  Mangials  of 
Daru  Patti,  Gujar  Khan,  gift  in.  [.re- 
sence  of  nephew. 

59  of  1895  Chauhans  of  Mauza  Dharogi, 
Tahsil  Chakwal,  Jhelum,  gift  or  v,  ill 
in  presence  of  nephews  or  nephew's 
grandsons, 


i5H 

HELD  VALID.  HELD  INVALID. 

SYADS— 

  79  of  1895  Akliund  Sheikhs  of  Dcra  Ismail 

Khan,  will  in  presence  uf  half-brothers. 

(c).    other  Near  Agnates. 

ARAINS— 

79  of  1893  Gujrat,  gifl  lo  cousin's  son  in 
presence  of  nephew. 

AWANS— 

49    of    1898    Mauza    Mardwal,    Tahsil         52  of  1892  Rawalpindi,  f<ift  to  nephew's 
Khushab,  Shahpur,  gift  to  first  cousin,  son  in  presence  of  brother, 

being  also  uterine  brother. 


GUJARS— 

33  of  1905  Jhclum,  gift  to  brother's  grand- 
sons for  services  rendered,  in  presence 
of  nephews  and  their  descendants. 


JATS— 

43  of  1884  Mauza  Chakneola,  Gujrat,  gift         4  of  1884  Sidhus  of  Tahsil  Kasur,  gift  to 
to  uncle  in  presence  of  nephew  of  an  nephew's  son   in   presence  of  donor's 

equity  of  redemption,  donee  being  niort-  brother, 
gagce. 

62  of  1884  Gils  of  Hoshiar|)ur,  gift  lo 
nephew's  son. 

101  of  1892  Muhammadan  Jhurars  of 
Mauza  Chora  Khera,  Sirsa,  gift  of 
portion  to  brother's  grandson  in  pre- 
sence of  brother  and  nephew. 


KHOKKARS— 

35  of  1896  Tcilisil  Gujrat,  gift  to  cousin's 
son  in  presence  of  C(]usin. 

MOGHALS— 

126  ol  1908  Pliapras  of  Jhelum,  gift  of 
|)(iriion  1(1  .1  ci'iisin,   in  [presence  of  a 
PATHANS—  SO" 

69  of  1916  Mau/a  Manpui',  Atlock,  will  to   

gi'cat  niphew  in  presence  of  jrd  col- 
laterals. 

RAJPUTS- 
OS  of  1907  Muhammadan  Mairs  of  Tahsil   

Chakwal,  gift  to  nephew's  son  in  pr<' 
sence  of  n.'Ji'h'.v  and  n_tphe^^ 's  son, 

SIALS— 

53  of  1910  Miralis  of  Tahsil  Kabirwala,   

Multan,  gift  to  brother's  grandsons, 
being  also  daughter's  sons,  and  father 
a  khanadamad. 
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(d).  More  remote  agnates  in  presence  of  others  nearei' 
or  equally  related. 


HELD  VALID. 


HELD  INVALID. 


ARAINS— 


AWANS—  ,    ,u  ,  f. 

59  of  1885  Mau^a  Pachnand,  Jhclum,  gift 
of  self-acquired  property. 

Where  objectors  are  only  remote  col- 
laterals, and  alienee  is  collateral 
equally  related,  it  is  on  plaintiffs  to 
equally  related,  it  is  on  plaintiff  to  show 
they  are  empowered  to  contest. 

C.  A.  625  of  1895  Rawalpindi,  gift. 

9  of  1899  Mauza  Nalli,  Tahsil  Khushab, 
Shahpur,  gift  in  absence  of  male  Imeal 
descendants. 

BRAHMINS— 
2  of  1870  Rawalpindi,  wdl. 


11  of  1914  Hoshiarpur,  gift  to  nephew  in 
presence  of  great-nephews. 

121  of  1886  Bannu,  will  favouring  one 
nephew,  being  also  step-son,  in  pre- 
sence of  other. 

88  of  1895  Mauza  Hattar,  Tahsil  Tala- 
gang,  in  presence  of  collateral  nearer  by 
one  degree  ;  will. 


24  of  1892  Mauza  Bupka,  Jagadhri,  gift 
of  acquired  property  by  fully  adopted 
son  to  natural  collaterals  in  presence  of 
adoptive  father's  collaterals. 

P.  W.  R.  181  of  1918  Mauza  Dighal, 
Rohtak ;  cannot  gift,  even  for  services 
rendered,  to  prejudice  of  equal  col- 
laterals. 


GUJARS— 


70  of  1901   Khatanas  of  Tahsil  Gujrat, 
will,  equally  related  collaterals. 


JATS— 

26  of  1885  Ranjhas    of    Tahsil  Bhera, 

59^'"l389' Mauza  Choganwala,  A^^ntsar 
41   of  1900     Atwals  of   Mauza  lhaia  a, 
Tahsil  Nawashahr,  sale  to  6th  co  a  e- 
rals  in  presence  of  5th  and  6th  collatc- 

u'of'lMI  Kangs  of  Tahsil  Garhshankar, 
V^ft  where  donee  has  been  long  res- 
Sent  and  assisting,  "V 
equally  entitled  heirs;  whole  of  unen- 
cumbered property.  Tnhsil 
61  of  1901  Hindu  Dhats  of  lahsii 
^  Ho  hiarpur,  gift  to  3rd  collateral  fo 
services     rendered,     in     presence  of 

nephew.  ^,  ,   ,         r  'r.,ii^n 

36  of  1904  Hindu  Saholas  -  1  ■>hM 
Hoshiarpur,  for  services  rnHier-d,  in 
presence  of  equally  entitled  hens. 

JHIWAR 

96  of  1905  Hoshiarpur,  will  fnvonnni^  son 
,,f  on.-  collateral  in  presence  of  olhcis 
for  services  rendered. 


128  of  1888  Dhanois  of  Kasur,  will  in  pre- 
sence of  nearer  collaterals. 

110  of  1893  Hindu  Waraiches  of  Guj- 
ranwala,  will  or  gift  in  presence  of 
nearer  collaterals. 

P.  L.  R.  31  of  1902  Tahsil  Nikodar,  gift. 

86  of  1903  Siddus  of  Tahsil  Tarn  Taran, 
will  in  ))resence  of  nearer  collaterals. 

4  of  1909  Chimas  of  Pindi,  will  favouring 
4th  collaterals  in  presence  of  3rd  col- 
laterals. 


KAHUTS- 


72  of  1900  Mauza  Chak  Bazid,  Tahsd 
Chakwal,  gift  with  possession  to  5m 
collateral,  being  also  wife's  brother,  in 
presence  of  nephew  and  brother,  other 
near  agnates  consenting   to  mutation. 


HELD  VALID.  HELD  INVALID, 


KAMBOHS— 


RAJPUTS- 


48  of  1835  Tahsil  Tarn  Taraii,  gift  in  pre- 
sence of  equally  entitled  collaterals. 


42  of  1879  Chuhans  of   Mauza  Mohra 

Kalian,  (iujar  Khan,  gift. 
113  of  1883    Muhammadan  Panwars  of 

Tahsil  Dasuya,  in  presence  of  equally 

entitled  collaterals  in  6th  degree. 
64  of  1913  Nangials  of  Pindi,  gift,  donee 

being  also  son-in-law. 


90  of  1891  Hindu  Bhattis,  Mauza 
Sandhwal,  Dasuya,  5th  and  7th  col- 
laterals, will. 

71  of  1893  Hindus,  Tahsil  Una,  gift  creat- 
ing occupancy  rights  in  favour  of  col- 
laterals in  presence  of  nearer  heirs. 

110  of  1894  Muhammadan  Narus  of 
Hoshiarpur,  gift  to  descendants  from 
common  ancc:str)r,  3  generations  re- 
moved, being  also  sister's  son,  in  pre- 
sence of  equal  ctillalcrals. 

42  of  1902  .Vmrit^ar,  gift  in  presence  cf 
equally  entitled  collateral. 


(e).  Unequal  distiil)ution  among  equally  entitled 
heirs. 

ALPIALS— 


64  of  1899  Mauza  Danial,  R.iw  alpiiidi, 
among  sons,  provided  it  does  not 
amount  to  jjractical  disinherison,  jne- 
seventh  gifted. 


ARAINS— 

68  of  1911  Lahore,  where  father  has  gi\(  h 
one  son  his  full  share,  and  separated 
him  off,  he  can  give  rest  of  his  estate, 
plus  subsequent  acquisitions,  to  other 
sons. 


120  of  1893  I'crozepore,  either  by  gift  of 
will,  ancestral  estate  among  sons.  Pre- 
sumption against  power. 


ARORAS  — 

  86  of  1915  .Mauza  Vidor,     Dera  Ghazi 

Kliaii. 

AWANS— 

  76  o|  187r)  M.iu/a  Malli   I'iw.m.i.  Kawal- 

I'iiidj,  whrie  posbcssii III  not  given. 

8  of  1379  M,in/a  N'.dii,  1  ..hsil  Kliushao, 
Sbahpur,  ;^ilt  to  son  nf  (im;  wibj,  in 
presence  of  sons  of  others,  there  be- 
ing no  chundavand  rule. 

121  of  1886  I).mnu,  will  under  Muharnma- 
ilaii  Law. 

7  of  1891  Jlieluni,  so  as  (o  clisinherit  other 
son,  -ifi. 

107  of  1894  ?>lau/a  Mir/a,  .Atlock,  among 

SI  II)  s. 

13  of  1902  M.ni/a  rdiali,  Tahsil  Khu- 
shab,  .Sli.ihpur,  will  disinheriting  son  in 
regard  to  ancestral  land,  otherwise  in 
regard  to  self-acquired. 

114  of  1913  Ta.lagang,  Attock,  among 
sons,  gift. 
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HELD  VALID.  HELD  INVALID. 

GlHEBAS— 


125  of  1893  Mauza  Dharnal,  Fattehjanj 
aniuiig   sons,  jjift. 


GUJARS— 

164  of  1879  Mauza  BawH,  Tahsil  Kharian, 
gift  of  small  portion  to  sole  sur- 
viving son  in  presence  of  sons  of  other 
sons. 

127  of  1883  I'ahsil  Kharian,  rc  self- 
acijuired  proi^erly. 


43  of  1891  Findi,  so  as  to  disinherit  others, 
gift. 

35  of  1892  Hoshiarpur,  gift  to  nephew  in 
presence  of  other  nephew. 


JANJUAS— 

92  of  1884  Mauza  Dandot,  Tind  Dadan 
Khan,  may  gift  to  sons  by  inferior 
wife  to  exclusion  of  sons  by  equal  one, 
where  by  custom  former  would  not 
succeed. 


JATS— 

30  of  1873  .Siivhs  of  Sirsa,  self-acquired 
property  among  sons,  by  gift. 

28  of  1885  Ranjhas  of  Tahsil  Bhera, 
Shahpur,  ;imong  sons,  by  gift. 

68  of  1887  Dewals  of  Tahsil  Batala ;  sale 
to  collateral  in  presence  of  equally  en- 
titled collateral. 

118  of  1894  Gils  of  Mauza  Jhajjar  K.dan, 
Tahsil  Dasuya,  donees  having  assisted 
in  cultivation,  supporle<l  donor  and  per- 
formiM]  his  kiria  karaiii,  also  asso- 
ciated before  death. 


KAMBOHS— 


KHATRIS— 

63  -I  1380  R.'clis  ,,r  M;ni/a  iMahinudpur, 
r.il.p.id.iii,  s('lf-a(  quir  I'd  property 
aiiKing  sons  by  gift  or  will. 


PATHANS— 
80  of  1901  Peshawar,  by  will  among  sons. 


55  of  1870  Hoshiarpur,  gift. 

164  of  1884  Sindhus  of  Mauza  Tira  Khurd, 
Tahsil  Ajnala,  Amritsar,  and  generally 
all  Jats  in  Central  Punjab. 
Father  partitioned  among  sons,  keeping 
share  for  self,  and  then  gifted  that 
share  e.xclusively  to  one  son. 

89  of  1887  Gondals  of  Mauza  RansiUi, 
Tahsil  Phalian,  (iujrat,  to  descendants 
of  one  son  to  exclusion  of  others,  gift. 

36  of  1888  Varaiches  of  iMauza  Alhar, 
"J'ahsil  Zafarwal,  Sialkote,  gift. 

61  of  1892  Goraids  of  Tahsil  Ajnala, 
Amritsar,  gift. 

82  of  1892  Sidbus  of  Tahsil  Moga,  gift 
to  sons  of  son  by  one  wife,  to  exclusion 
of  son  and  his  son  by  other  wife. 

138  of  1892  Mauza  Nangal  Ishar,  Tahsil 
Hoshiarpur,  gift  to  grandson  in  pre- 
sence of  sons. 

P.  L.  R.  3  of  1901  Chathas  of  Gujran- 
wala,  gift  even  of  small  portion. 


3  of  1886  Lahore,  gift  of  one-fourth  to  one 
of  3  sons,  possession  not  being  given, 
reserving  donee's  Jrd  share  in  remain- 
der. 

24  (.f  1891  Agriiiillui-lsi^  i,f  Jliduin,  gifl 
of  whole  land  In  2  oul  of  <  sons;  liut 
cui  partition  and  ri  scrxe  fur  self  same 
share  as  he  gifts  to  his  sons,  and  can 
gift  his  ith  share  to  j  sons  in  exclusion 
of  the  thiid. 


46  of  1888  JuUundur,  by  will. 
14  of  1912  Fcrozepore,  by  will. 
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HELD  VALID.  HELD  INVALID. 


RAJPUTS— 

116  of  1891  Mahtons  of  Hoshiarpur,  after 
partition  between  sons  and  self,  cannot 
will  own  share  to  one  son. 
90    of  1893    Hindu    Jadubansi    Atras  of 
iMauza  Barwala,  Kharar,  .\mbala,  gift 
of  whole  or  part. 
72  of  1895  Narus  of  Tahsii  Hoshi  arpur, 
except  for  special  reasons,  gift  to  one 
son  of  share  I<ept  for  self  on  partition 
between  self  and  sons. 
40  of  1896  Bhattis  of  Tahsii    Raya,  Sial- 
kote,  gift  to  eldest  to  exclusion  of  other 
sons. 

42  of  1902  Amritsar,  by  gift  among  col- 
laterals. 

SAWATHIS— 

23  of  1893  Hazara,  by  gift  among  sons  by  ..... 
different  wives. 


SHEIKHS— 

39  of  1886  Koreshis,  Jhang  District. 
62  of  1903  Tahsii  At  lock,  by  gift  among 
sons. 


SIALS— 

50  of  1009  Jhang,  where  made  to  equalize, 
|rd  shares  among  sons. 


SYADS— 

51  of  1883  Mauza  Madina,  Gujrat,  gift  of 
part  among  sons. 


TARKHANS— 

22  of  1892  Mauza  Malot,  Jhelum,  to  one   

heir  to  exclusion  of  other. 

Note: — (t)  Self-acquired  property,  including  profits  cl  aiicciirul  land  ln^■ebttd  in 
mortgage,  may  be  distributed  as  owner  desires — 4  of  1900. 

(u)    It  is  by  no  means  a  necessary  inference  frcT>  thr  power  to  gift  to  n  <<stii?1iter 
her  issue  that  a  sonless  man  may  select  at  pleasure  nm-   of  several  near  kinsman  to  the 
prejudice  of  the  rest — 79  of  1895. 

(Hi)  42  of  1903  The  presumption  against  a  free  power  to  ijift  applies  when  the 
gift  is  to  one  of  several  equal  collaterals, 


102  of  1880  Narus  of  Jullundur,  gift  to 
son  by  inferior  wife  in  presence  of  son 
by  Raj|)utani  wife ;  possession  being 
given. 
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2.    IN  FAVOUR  OF  COGNATES,  WIFE  AND  SON-IN-LAW— 

{a).    Daughter  or  son-in-law,  resident  or  non-resident. 

HELD  VALID.  HELD  INVALID. 


AFGHANS— 

......  15    of    1804    Kakars    of    Talisil  Ajnala, 

Amrilsar,  gift  to  iion-iesident  son-in- 
law  in  presence  of  ijjraiuifather's  dc^ct-n- 
(l.nntB. 


ARAINS— 

C.  A.  1105  of  1866    Tahbil    Hoshlarpur         49  of  1899  Mau/a  Oujarwal,  Ludliiana, 
and    Jullunduf,     g\it    to    non-resident  yift  to  non-resident  dauj^hter,     in  pre- 

dau^hter  in  presence  of  nephews.  seiuc  of  m-.w  collaterals. 

37  of  187?  Mau/a  Dof^ri,  Ho^liiarpur,  11  of  1914  1 1.ivhi;niuir.  even  where  e'ift  to 

to  non-ri'sident  daut;hlor. 

92  of  188S  !\lauza  Raipiir,  Jullundur,  gift 
(o  married  (hiughtcr. 

107  of  1892  Mau/a  Rarw.ir,  Tahsil  Zira, 
gift  to  kJitinadainad. 

2  of  1897  Tahsil  Jullundur,  fjift  to  non- 
resident daughter,  in  presence  of 
nephews. 

82  of  1900  Hosliiarpur,  gift  to  non-resi- 

dent  daughter. 
58  of  1908  Mauza  .\gw;ir  Ladal,  Jagraon, 

Ludhiana,  in  presence  of  childless  son. 

and  with  his  consent,  gift  to  daughter. 
13  of  1911  Mau/a  Dolewala,  Ferozepore, 

gift  of  portion  to  resident  daughter. 
P.  L.  R.  100  of  1911  Jullundur,  gift  to 

non-resident  daughter,    in    presence  of 

3rd  collaterals. 
104  of  1913  Gujrat,  gift  to  resident  daugh- 
ter. 

11  of  1914  Hoshiarpur,  instance. 
21    Indian   Cases  845    Gujrat,   gift  to 

resident  daugliter. 
49  of  1915  Gulfiro^hes  of  Lahore  City,  will 

partly  favouring  daughter  and  son-in-law 

in  presence  of  brother. 
19  of  1916  Mau/a  Hardo  Sheikh,  Tahsil 

Phillour. 


tlau.L;lilcr  \alid,  a  gifl  cannot  be  made 
In  till'  son-in-l.iw  when  ihi'  daughter  and 
111  r  sun  .u'c  dead.  , 


AWANS— 

23  of  1877  .Sialkote,  in  favour  of  non-resi- 
dent daughter,  gift. 

39  of  1887  Tahsil  Kharian,  Gujrat,  in 
favour  of  .resident  daughter,  gift — but 
,  te  ooposite. 

93  of  1884  Keranas  of  Mau/a  Suddha, 
Slalkote,  gift  of  half  land  to  l.-lunia- 
daniad,.  who  has  not  succei'drd  In  liis 
natural  family. 

126  of  1894  Jands  of  Mau/a  .S.irdarpiir 
Bidda  of  Sialkote,  gift  to  resident 
daughter  and  khanadanind,  in  presence 
of  grandfather's  descendants. 


39  of  1887  Tahsil  Kharian,  Gujrat,  gift  to 

non-resident  daughter. 
108     of     1893     Jhelum,     will  favouring 

daughter,  in  presence  of  a  brother. 

81  of  1894  Mauza  nhodh.al,  Tahsil  T.ala- 
gang,  .VKock,  gift  of  half  land  to 
daughter  in  presence  of  sons.  "A  man 
with  sons  has  not  got  an  unrestricted 
power." 

C.  A.  730  of  1899  Attock,  gift  to  non-resi- 
dent daughter  in  presence  of  a  brother. 
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HELD  VALID. 
AWANS— concW. 

9  of  1899  Mauza  Xalli,  Tahsil  Khushab, 
Shahpur,  j^ift  to  iion-rL'sideiU  dauf*hter 
(II-  s(in-iii-la\v  in  presence  of  agnates,  but 
absence  of  lineal  male  descendants. 

C.  A.  504  of  1899  Tahsil  Talagang,  gift  to 
non-re-.idcnt  daughter  or  son-in-law. 

1*  of  1903  -\lau/,a  Dhanal,  Jullundur,  gift 
to  non-resident  daughter  in  presence  of 
3rd  collaterals. 

48  of  1903  Tahsil  Khushab,  Shahpur,  in- 
stance of  will  favouring  daughter  in 
presence  of  first  cousins. 

15  of  1907  Rawalpindi,  gift  to  daughter 
in  i)i-esence  of  brother. 

"Any  iiitiM-ference  with  the  natural  rights 
of  soii>  is  je,-\lously  resented.  \\'hen 
there  are  no  sons  much  freedom  is 
allowed  to  male  proprietors.  While 
especial  indulgenc<'  is  shown  in  approv- 
ing gifts  in  retui'n  for  services  rendered 
or  to  resident  daughters  or  sons-in-lnw, 
ihere  is  a  sulTicient  residuum  of 
authority  for  the  pro|)osition  that  in 
itie  case  of  a  sonless  man,  a  gift  to  0 
daughter  or  a  daughter's  son  is  \'alid." 


BRAHMINS— 

P.  L.  R.  1900,  p.  301  Rohtak,  heir  of  do- 
nees can  gift  to  daughter,  where  donor's 
line  is  extinct,  and  his  gift  is  contested 
by  donor's  collaterals. 


HELD  INVALID. 


101  of  1913  Mauza  Lamiia,  Hoshiarpur, 

gift   to  non-resident  daughter   in  pre- 
sence of  4lh  collaterals. 
P.  W.  R.  76  of  1916  Fattehjang,  Attock, 
will  favouring  wife  and  (laughter's  son 
in  presciice  of  (ith  collaterals. 


CHIMAS— 

  38  of  1909  Mauza  Bhama  Kalan,  Lahore, 

gift  to  non-resident  daughter. 

CHUHANS— 

  83  of  1895  Khandoias  of  Chakwal,  Jhelum, 

will  faxouring  daughter  in  presence  of 
^carisan  yahjadi. 

GHAKKARS- 


53  of  1902  Mauza  Domeli,  Jhelum,  gift  to 
non-resident  daughter  or  son-in-law  in 
presence  of  cousin. 


GONDALS— 


GUJARS— 

46  of  1878  Mauza  Phagowal,  Gujrat,  gift 
to  non-resident  daughter  or  son-in-law. 
10  of  1882  Gujrat. 

67  of  1882  Gujrat,  gift  to  resident  daugh- 
ter or  son-in-law,  in  presence  of 
nephew. 

1  of  1883  Mauza  Kamala,  Gujrat,  gift  to 
resident  daughter. 


70  of  1896  Mauza  Kalianpur  Zerin,  Tahsil 
Bhera,  Shahpur,  gift  to  non-resident 
daughter  or  son-in-law,  in  presence  of 
4th  collaterals. 

106  of  1886  See  opposite,  if  possession  not 
given. 

65  of  1392  Mauza  Garhmal,  Gurdaspur, 
in  presence  of  4th  collaterals,  gift  to  non- 
resident son-in-law. 


HELD  VALID. 
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HELD  INVALID. 


GUJARS— 

106  of  1886  Mauza  Hail,  Kharian,  Gujrat, 
gift  to  married  daughter  living  with 
him  if  possession  tlelivered,  or  if 
minor,  and  physical  possession  not 
given,  donor  must  show  clearly  he  had 
begun  to  hold  as  guardian. 

C.  A.  1316  of  1886  Gujrat,  gift  to  resident 
daughter. 

109  of  1891  Tahsil  Kharian,  Gujrat,  gift 
to  married  daughter  residing  with  him, 
whether  doli  removed  or  not. 

C.  A.  418  of  1891  Ludhiana,  gift  to  resi- 
dent daughter. 

96  of  1892  Gujrat,  gift  to  resident  daugh- 
ter if  doli  never  left  house. 

122  of  1892  Chauhans  of  Mauza  Khori, 
Tahsil  Kharian,  gift  to  resident  daugh- 
ter. 

82  of  1906  Gujar  Khan,  will  in  favour 
of  daughter,  in  presence  of  near  col- 
laterals ;  being  endogamous  they  allow 
greater  rights  to  daughters  than  do 
Hindus. 

25  of  1910    Gujrat,     will    in  favour  of 

daughter     and     husband,     if  latter  a 

hhanadaniad,  otherwise  not. 
40  of  1912  Mauza  Bawala  Kalan,  Gujrat, 

gift  to  resident  daughtei'. 
29  of  1916    Tahsil  Phillour,  Jullundur, 

where  son-in-law  a  khanadamad. 


JANJUAS— 

122  of  1884  Mauza  Bijwala  Dittan,  Salt 
Range,  Jhelum,  will  favouring  daugh- 
ter in  presence  of  distant  collaterals. 

"In  Salt  Range    tribes    there  is  not  the 
objection  to  the  alienation     of  landed 
property,  there  being  no  son. 
agricultural  tribes  in  the  Punjab." 

85  of  1904  Jhelum,  gift  to  resident  daugh- 
ter in  the  presence  of  brothers  and 
nephews. 


JATS— 

C.  A.  122  of  1872      Amrilsar,  provided  col- 
C.  A.  1650  of  1876  S     laterals  consent. 
2  of  1877  Ghumans  of  Ferozepore,  gift  to 

non-resident  son-in-law  of  self-acquired 

property,  there  being  no  son. 
24  of  1879  \'araichcs  of  Gujrat,  gift  to 

daughter  resident. 
88  of  1879  Kartarpur,  Jullundur,  gift  to 

non-resident  daughter. 
C.  A.  739    of  1879    Muhammadans  of 

Gujrat,    gift  to    daughter,    resident  or 

non-resident. 
9  of  1885    Punu  and    Bhulars  of  Tahsil 

Kasur,     Lahore,  gift  to  non-resident 

daughter. 


96  of  1892  Gujrat,  see  opposite,  gift  to 

non-resident  daughter. 
122  of  1892  Tahsil  Kharian,  Gujrat.  See 

opposite,  gift  to  non-resident  daughter 

of  whole  land  in  presence  of  brother. 
2  of    1910    Ludhiana,     will  favouring 

daughter  in  presence  of  near  collaterals. 
25  of  1910  See  opposite. 


66  of  1879  Atwals  of  Mauza  Loharka, 
Amritsar,  gift  to  non-resident  son-in- 
law. 

76  of  1892  Nuns  of  Bhakkar  and  Dera 
Ismail  Khan,  will  favouring  daughter 
and  her  sons,  in  presence  of  4th  col- 
laterals. 

96  of  1892  Muhammadans  of  Gujrat,  gift 

to  non-rfsiilent  daughter, — see  opposite. 
107  of  1893  Muhammadan  Kanials  of 
Dliok  Kanial,  Jhelum,  gift  to  non-resi- 
dent son-in-law,  being  al>  ■  sister's  son, 
and  near  collateral,  in  presence  of 
nephew. 

131  of  1893  Aulakhs,  Tahsil  Ajnala. 


16?  - 

HELD  VALID.  HELD  INVALID. 


JATS— coii/rf. 


I  u{  1886  X'afaiches  of  Tah>il  Phalian, 
(jujrat,  gift  to  khiinadamad . 

15  of  1886  Hindus  of  HoslTiarpur,  yift  lu 
hhauaJaiiKid,  in  presence  of  5lh  colla- 
terals. 

68  of  1888  Dhaiiois  of  .-Xmbala,  will 
favouring  daughter,  a  widow  residing 
witli  testator  since  husband's  death, 
estate  created  being  a  life  one ;  no 
son,  brother  or  nephews  existing. 

43  of  1890  Garewals  of  Hissar,  gift  to 
non-resident  daughter,  in  presence  of 
collaterals,  whose  common  ancestors 
ne\er  held  the  land  in  suit. 

96  of  1892  Muhammadans  of  Gujrat,  gift 
to  residrnt  daughter. 

129  of  1893  Muhammadans  of  Gujrat,  in- 
stance of  gift  to  non-resident  daughter. 

50  of  1894  Muhammadan  Bangials  of 
Mau-ca  Bangial,  Gujrat,  gift  to  daugh- 
ter, if  not  shortly  before  death,  of 
whole  land,  at  one  time  resident,  even 
if  residence  has  been  changed  since 
marriage. 

98  of  1895  Muhammadan  Ghumans  of 
Mauza  Jamarai,  Tarn  Taran,  gift  to 
Iclianadaniad,  being  also  sister's  son, 
and  pDsscssiim  gi\cn  as  far  as  pos- 
sible 

19  of  1897  Hindus  uf  Delhi,  gift  to  resi- 
denl  daughter. 

53  of  1897  Hindu  linns,  Mau/a  Dholewal, 
Ludhiana,  gift  to  non-resident  daugh- 
ter of  self-acquired  property,  in  pre- 
sence of  (rd  Collaterals. 

85  of  1900  Ghinnans  of  »Iau/a  Kiduwala, 
Sialkote,  gift  to  non-resident  daughter 
in  presence  i>f  bth  Collaterals. 

80  c.f  1902  \'araiches  of  Mauza  Shadi- 
wal,  Gujrat,  gift  to  3  daughters,  one 
Ijeing  resident,  in  presence  of  nephews. 

17  of  1904  C;humans  of  Mauza  Nabirpur, 
Tabsil  Daska,  Sialkote,  gift  to  non-resi- 
dent tlaughter  of  self-acquired  and 
i-2oth  ancestral  property — see  opposite. 

29  of  1907  Khingars  of  Tahsil  Chakwal, 
Jhelum,  gift  to  resident  daughter. 

"The  locality  being  the  Western  Punj.ab, 
and  the  parties  Muhammadan,  \vc  mav 
reasonably  expect  some  relaxation  of 
the  strictness  of  the  rule  of  agnatic 
succession  in  favour  of  daughters." 

104  of  1907  Muhammadan  Mathothials 
of  Kulchpur,  Gujrat,  gift  to  daughter 
resident  or  non-resident,  also  allowed 
donee's  son  to  gift  lo  bis  daughter. 

II  of  1908  R.itlaK  ,.f  M  .lu/.i  Jallo,  Lahore, 
will  favouring  il.iughlir  in  picscnrc  (.f 
Sth  collateral-. 

72  of  1911  Muluinunadans  <jf  Mauza  I'li  .ir. 
Mianwali,  gift  to  non-iesideiit  daughtet 
in  presence  of  5th  collaterals. 

C-  A.  556  of  1914  Wirks  of  Mauza  Harar, 
Gujranwala,  in  presence  of  4th  col- 
laterals. 


11  of  1894  Basras  of  Mauza  Jaguvvala, 
Tabsil  Raya,  Sialkote,  gift  to  daughter, 
I'csident  or  non-resident,  in  presence 
of  jrd  collaterals. 

17  of  1894  I'uriwals  of  Mauza  Noiki, 
Tahsil  Daska,  gift  to  non-resident  son- 
in-law,  even  if  self-acquired  property, 
if  acquired  jointly  with  the  objectors, 
7th  collaterals. 

93  of  1895  Muhammadan  Kahanas  of 
.Mauza  Jethal,  Jhelum,  gift  to  non- 
resident son-in-law,  not  being  a  col- 
lateral, in  ]jresence  of  a  brother. 

16  of  1896  Goraias  of  Tahsil  Daska, 
Sialkote,  gift  to  non-resident  daughter. 

53  of  1897  Hindu  Bans  of  Mauza  Dholi- 
wal,  Ludhiana,  gift  to  non-resident 
daughter  of  ancestral  property — see 
opposite. 

77  of  1902  Hatars,  a  miscellaneous  tribe 
of  Mauza  Goga,   Tahsil  Bhera,  Shah- 
pur,  gift  to  non-resident    son-in-law  of 
rd  in  presence  of  sons. 

17  of  1904  See  opposite,  if  more  than 
i--'olh. 

28  of  1905  Varaiches  of  Gujrat,  gift  to 
non-resident  daughter. 

38  of  1909  Hindu  Chimas  of  Lahore, 
gift  to  non-resident  daughter  of  occu- 
pancy holding. 

48  of  1909  Muhammadan  Dabs  of  Jhang, 
gift  or  will  favouring  daughter  in 
[irescnce  of  lirst  cousin  once  removed. 

72  of  1912  Nawashahr,  Jullundur,  g'ft 
lo  resident  daughter. 

164  of  1919  Gujrat. 


Held  valid. 


i68 


hi;ld  invalid. 


JATS — concld. 

45  of  1917,  P.  C.  Dabs  of  Jhaiig  District 
I  Lah.  245  Lanj^'aryals  of  Jlielum. 

KAHUTS— 


31  of  1910  Maiiza  Tirpal,  Tahsil  Cliakwal, 
gift  to  resident  daughter. 


KAKEZAIS— 

10  of  1892  iMauza  Naushera,  Tahsil  Pas- 
rur,  Sialliote,  will  favouring  daughter 
and  husband. 


86  of  1899  Mauza  Udharwal,  Tahsil 
Chakwal,  will  favouring  daughter  in 
l)resence  of  uncle. 


KALALS— 

67  of  1904   I'atti   Kalalan,   Anibala,   will        67  of  1904  Sec  opposite,   ancestral  pro- 
favouring   daughter,    self-acquired  pro-  perty. 
perty. 

89  of  1916  Mauza  Alawalpur,  Jullundur, 
gift  to  daughter  in  presence  of  brother. 


KAMBOHS— 

  177  of  1883  Tahsil  Dipalpur,  Montgomery, 

gift  to  non-resident  daughter. 

KASHMIRIS— 


17  of  1913  Jhcluni  Cily,  will  rc  self- 
acquired  property  favouring  daughter 
in  presence  of  wife  and  brother. 

KHALiUS— 

44  of  1897  Mauza  Taikal  Bala,  Peshawar, 
will  favouring  dauglUcr  in  presence  of 
lolli  collaterals. 


KHATTARS— 


KHOKKARS— 


KORESHIS— 

101  111  1902  IJlvra,  Shalipur,  gifl  lo  ncHl- 
ri  siilciit  danglilrr  or  S(in-iii-la\\  ,  in 
pn-si'iui'  of  I'lrsl  cou'-in,  foUdW  (.iislom 
.akin  lo  M Ldianiniadan  Law. 

19  of  1916  Sli.-ikbs  of  Mau/a  llardo- 
slu'i1<h,  Talisil  Pbillnnr,  IriU;  m- 
doganiou<,  donee  ni.(rried  lo  iqual 
collateral,  other  tribe  in  \  iUage  fl^■ely 
admitting  such  gifts,  in  presence  of 
3rd  collaterals. 


97  of  1914  Attock,  will  favouring  daughter 
in  |)r('sence  of  3rd  collaterals,  even  if 
(laughter  married  to  3rd  collateral. 

72  of  1913  M.IU/ I  LliaMdna,  Shahpui  ,  gift 
or  will  favouring  daughter,  resident  or 
non-resident,  in  presence  of  5th  col- 
l.iterals. 


m 

HELD  VALID.  HLLU  LW  ALiO. 


MOGHALS— 

71  ol  1895  Palli  Town,  Luhurc,  will  fdvour- 
\ng  daughter  re  landed  piuperty,  in 
presence  of  5th  collaterals. 

71  of  1904  Phapras,  Mauza  Ra\\al, 
Jhelum,  gift  favouring'  non-resident 
daughter,  in  presence  of  4lh  collaterals. 

71  of  1904  Phapras,  Mauiia  Kariala, 
JhcKini,  gift  favouring  non-resident  son- 
in-law  in  pri  bcnce  of  brother's  sons. 


MUHAMMADANS  (Unclassified)— 

41  (if  1874  lihai  Basti  Ram,  Lahore,  gift 

1(1  niHi-rcsidcnt  daughter. 
137    of    1879    Mauza    Bhuddur,  Tahsil 

Khariaii,   (iujrat,     gift  to  non-resident 

(l.inghter. 

65  of  1880  Maii/a  'l  ii)l;i     Marja,  Rupar, 
yifl  t(i  null-resident  daughter. 


PATHAHS— 

39  (if  1905  T.disil  (lohana,  Rnhtak,  gift  to 

re^i(.lent  daughter. 
14  uf  1906  .Sdhani.  of  Tah^il  .Shakargarh, 

gift    to    iion-roidenl    daughter    of  ;jrd 

ancestral     property,     in     presence  of 

Ijrother. 


39  of  1876  (jujrat,  gift  lo  non-rrsid.  iU  01 
resident  daughter,  in  presence  of 
nephews. 

137  of  1879  See  opposite,  gift  lo  ^oii-in- 
law,  possession  not  l.>eing  given, 

65  of  1880  See  opposiii;,  giu  i<i    .ii-in-law  . 

C.  A.  1839  of  1884  Ka\valpindi,  gift  to 
noii-resideiu  daughter,  if  p(jssessioii 
not  gi\en. 


RAJPUTS— 

29  of  1868  Nikodar,  gift  to  resident 
daughter  followed  by  pos^e.■,sion  in  pre- 
sence of  brothers  and  nephews. 

93  of  1885  Mahan  Manas  of  Tahsil  Chak- 
wal,  will  favouring  daughter,  in  pre- 
sence of  near  collaterals. 

132  of  1890  Muhammadan  Khandoias 
of  ALiuza  Jhobi,  Tahsil  Jh(duni,  gift  lo 
non-resident  daughter,  in  presence  of 
first  cousin  once  removed. 

108  of  1891  Muhammadan  Chauhans, 
Jhclum,  gift  to  daughters  or  5  sons-in- 
law  in  presence  of  nephews. 

140  of  1894  iManjs  of  Tarn  Taran,  gift  lo 
non-resideiU     son-in-law,     being  also 

^   sister's  son,  in  presence  of  nephews. 

12  of  1901  Bandas  or  Malaks  of  Ludhiana 
City,  gift  to  daughter  of  self-acquired 
property. 

52  of  1905  Muhammad. Ill  Gangols  of 
Mauza  Mohra  'J"lial;a,  (injar  Kb.in,  ^ifl 
lo  rc-^ident  daughter,  In  pie-.cii(:c  of 
iiil  collalerals. 

64  of  1913  N.ingials  of  K.iwalpindi,  gift 
to  non-resident  son-in-kiw,  being  aKo  a 
collateral,  in  presence  of  liisl  (xmsiii. 

87  of  1918  Mails  of  Tahsil  Chakwal,  will 
of  whole  ancestj-al  estate  in  presence  of 
brother  and  nephew, 


101  of  1881  I'eiwars  of  Mauza  Galanti, 
I  ahbil  Zira,  gift  to  non-resident  son- 
in-law  in  pie-<ent(;  of  7tli  collaterals. 

152  of  1884  (.horewahas  of  Mauza  Bar- 
liain,  Tahsil  Nawashahr,  gift  to  non- 
resident son-in-law,  being  also  sister's 
son,  in  presence  of  brothers  and 
nephew-i. 

42  of  1885  Hindu  Manjs  of  Jullundur,  gift 
to  non-re-^ident  son-in-law  in  presence 
of  nephews. 

14  of  1890  Bhattis  of  Mauza  Mari  Bucha, 
Gurdaspur,  gift  to  non-resident  son-in- 
law. 

117  of  1892  Hindu  Mahtons  of  Mauza 
Bham,  Hoshiarpur,  gift  lo  non-resident 
son-in-law  in  presence  of  4th  colla- 
terals. 

101  of  1895  Muhammadan  Ghorewahas 
of  jnllundur,  gift  lo  daughter,  in 
presence  of  51b  collaterals. 

88  of  19C7  Mubammadan  Hbaiiis  ,if  \Iaii/a 
Kli.nal  K.ilan  and  Kb.ira!  Kbui'l, 
Hosliiarpur  and  jnllundur,  gift  to 
daugbier,  in  presence  of  jrd  and  5th 
collalerals. 


i7b 

HELD  VALID.  HELD  INVALID. 


RAJPUTS— (to/(c/(/.) 

:•   75  of  1912  iMau/a  Bliura,  Jullumlur,  will 

favouring  dauj^hler  by  a  Chrislian  con- 
vert from  Islam  in  presence  of  nephew. 
SHEIKHS—  ^ 

1  of  1907  Aiisaris  of  Basti  Dani.shmandan,  ...... 

JuUundur,  gift  to  daugfiter. 
126  of  1912  P.  C.  Do.  in  full  ownership. 


SIALS— 

82  of  1902  Maghiana,  Jliang,  gift  to 
(laughter  for  life  but  not  in  full  owner- 
ship, in  presence  of  sons  and  grand- 
sons. 

53  of  1910  Miralis  of  Tahsil  Kabirwala, 
Multan,  gift  to  resident  daughter,  in 
])resencc  of  nephews. 


SYADS 


70    of  1908 

favouring 
and  issue, 


TALOKAS 


Bdkharis  of  Gujrat,  will 
daughter  for  benefit  of  self 
in  presence  of  collaterals. 


32  of  1892  Ballabgarh,     Delhi,    gift  to 

daughter  in  presence  of  3rd  collaterals, 
86  of  1894  Rawalpindi,     will  favouring 

daughter,  in  presence  of  3rd  collaterals. 
44  of  1902  Mauza  Masania,  Tahsil  Batala, 

gift  to  daughter,  where  possession  not 

given  in  donor's  life. 


133  of  1890  Tahsil 
vift  to  daughter. 


Khushab,  Shahpur, 


TARKHANS— 


THAHIMS— 


23  of  1911  Kotli  Tarl<hanan,  Sialltote,  gift 
to  daughter  of .  more  than  i-2oth  in  pre- 
sence of  slh  collaterals. 


C.  A.  1168  of  1905  Tahsil  Kabirwala, 
Multan,  gift  to  resident  daughter  in 
l)reseiic<;  of  nephews. 

(b).    To  daughter's  son,, 


ARAINS— 

C.  A.  1105  >.f  1866  Julluiulur,  gift. 

37  of  1878  Dasuya,  Hoshiarpur,  gift. 

S2  of  1888  K.iipur,  jullandur,  gift. 

83  .if  1900  Tah-ll  Phillonr,  in  presenu;  of 

near  collaterals,  gift. 
133  of  1906  Tahsil  Nakodar,  gift. 

ARORAS— 


111  of  1888  Ferozepore,  gift,  in  presence 

of  brothers  and  nephews. 
36  of  1895  Mauza  Tunga  Heri,  Ludhiana, 

owners  of  a  compact  putti,  in  presence 

of  ji-d  Collaterals, 


7  i.f  1886  Multan,  will  re  separated  ances- 
tral [iroperty,  in  presence  of  broth«r, 
Onus  prulnniJi  on  denier. 


ITl 


HELD  VALID. 


HELD  INVALID. 


AWANS— 


9  of  1899  Mauza  Nalli,  Tahsil  Khushab, 
Shahpur,  f^ift  in  presence  of  agnates, 
but  absence  of  lineal  male  descendants. 

26  of  1901  Shahpur,  will  in  presence  of 
brothers. 

1«  of  1903  Mauza  Dhanal,  Tahsil  Jnllun- 
dur,  in  presence  of  3rd  collaterals. 

8  of  1908  Mauza  Pachnand,  Tahsil  Tala- 
gang,  gift,  having  a  son,  in  presence  of 
nephews  for  services  rendered.  Even 
if  no  son,  valid. 

15  of  1907  Rawalpimli,  gift  in  presence 
of  brother. 


15  of  1895  Mauza  Pachnand,  Tahsil  Tala- 
gang,  gift  in  contemplation  of  death, 
and  without  possession^  in  presence  of 
nephews.  Had  possession  passed,  it 
might  have  been  upheld,  cf.  8  of  1906 
opposite. 


BRAHMINS 


f.  W.  H.  24  ..I  idOv  l.ih-il  Sampla,  R,.h- 
lak,  -ifl. 

125  uf  1908  \].ai/,:i  .Vdiala,  Pindi,  will. 


2  i.l  Idi4  \^;lu  ulliifists  of  Ttujar  Khan, 
daughtt.'r's  husband,  31  though  not  a 
slrict  hhanadamad  had  lived  with  and 
supported  donor,  who  was  blind. 


CHIMAS- 


38  of  1909  Mauza  Dhema  Kalnn,  Lahore, 
gift. 


GHAKKARS— 


57  of  1896  Jhelum,  gift  of  whole  land  in 
presence  of  cousin. 


GUJARS— 


48  of  1878  Mauza  Phogowal,  Gujrat,  gift. 

45  of  1881  Mauza  Bania,  Gujrat,  when 
donee  brought  up  and  living  with 
donor  and  possession  given  as  far  as 
possible. 

17  of  1906  Mauza  BhoHwal,  Ludhiana, 
gift,  in  presence  of  male  collaterals, 
where  two  daughters  had  married 
same  man,  their  dolis  never  having 
been  taken  away  and  their  husband  had 
been  hhanadamad. 

63  of  1906  Tahsil  Gujar  Khan,  will  in  pre- 
sence of  6th  collaterals. 

29  of  1916  Tahsil  Phillour,  father  b^ing 
hhanadamad  and  donee  appointed 
heir. 


112  of  1889    Tahsil  Shakargarh,    gift  if 

possession  not  given. 
67  of  1901  Khatanas  of  Tahsil  Gujrat. 


JAINS— 


74  of  1911  Bhabras,  Kaithal,  will,  in  prC' 
sence  of  adopted  son. 
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HELD  VALID. 

JATS- 

19  of  1881  Mulianimadan  Thatlials  ..f 
Gujar  Khan,  gift  in  presence  of 
n  ephr'ws. 

91  of  1883  Chunas  of  Badoki,  Sialkctc,  to 
same  extent  as  a  gift  to  a  dauyhler 
would  be. 

9  of  1885  Punus  and  Bhulars  of  Tahsll 
Kasiir,  instance  of  gifl. 

85  of  1900  r.hiimans  of  Maiiza  Kaluw.ila 
nn<l  Nabirpiir,  'J'ahsil  D;iska,  Sialkolc, 
gift  of  self-acquired  property,  and 
i-20th  ancestral  in  presence  of  6th  col- 
lalerals. 

19  of  1903  Varaiches  of    ^I.'uiza  Kal<a, 

Gujral,  gift. 
29  of  1907  Kingars  of  Tahsil  Chakwal,  in 

presence  of  nephew. 
48  of  1909  Muhannnadan  Dabs  of  Jhani;, 

gift  or  will  of  self-acquired  properly  in 

presence  of  first  cousin  once  removed  - 

see  opposite. 
16  of  1911  iXlhun-.  ui  Tahsil  Shak.-irgarh, 

gill,  it  liilloued  l>y  nuilali.m  and  i.ilhei 

of  tlonees  had  been  hhantulanuul. 
96  of  1913  .See  Rajputs. 


KAKEZAIS— 

10  of  1892  Mau/a  Xaiishera,  Tahsil  Pas- 
rur,  Sialkolc,  will. 


KALALS— 

89  of  1916  Mau/a  Alawalpur,  Jidhindtn-, 
gift  in  presence  of  brother. 


KHALILS— 

44  of  1897  Mau/a  l^uka!  Bala,  Peshawar, 
in  presence  of  ^ih  collaterals,  will. 


KHATRIS— 


KORESHIS— 

101  of  1902,  Bhera,  .Sh,ah]iur,  gift. 

MOGHALS— 

56  of  1881  Phapras  of  I\|au/;i  .Sadhowal, 
Pind  l^adan  Khan,  will,  if  no  sons 

71  of  1904  Phapras  of  Mauza  I^hudhi  .ind 
Maiua  Rawal,  Jhcluni,  gift  in  pre- 
sence of  3rd  coU.-iterals. 


HELD  INN'ALID. 


15  of  1880  Varaiches  of  Gujrat,  gift  or 
will. 

128  of  1882  Mauza  Kutana,  Tahsil  Phil- 
lour,  gift  in  presence  of  brothers  and 
nephews. 

61  of  1884  Muhammadan  Nijjars  of 
Mauza  Pindori  Nijjaran,  Jullundur,  gift, 
resident,  but  father  neither  kliatuidainail 
nor  adopted,  in  presence  of  v'd  colla- 
terals. 

76  of  1892  Nuns  of  Hhakkar,  will. 

131  of  1893  Hindu    Aulakhs    of  Tahsil 

.\jn.da,  gifl. 
95  of  1895  M.iu/a  Hoseinpur,  Tahsil  Ru- 

|)ar,  gifl  in  presence  of  3rd  collaterals. 
C.  A.  963  of  1899  Dhilons  of  Amritsar, 

gdi. 

106  of  1901  Ban^ial^  of  Mauza  Shadiwal, 
i  Kliarian,  in  presence  of  brother 

.and  ncp'.ifw. 

4J  of  1903  .See  op,H)--.itc  ;  of  ancestr.d  pro- 

piTlV. 

P.  W.  R.  12  of  1912  Hissar,  gift. 

P.  L.  R.  53  of  1912  Muhammadan  Bargals 

nf  Iheluin,  will  in  presence  of  agnates. 
29  of"  1914    Gils,  Tahsil  Dasuya,  gift  in 

presence  of  near  collaler.ds. 


75  of  1887  Maiiza  Fattehpur,  Tahsil  Kai- 
thal,  compact  village,  gift  in  presence 
of  grand  n.  pbews. 


93    of    1892    Manza    Ahmadpur,  Tahsil 
Shorkot,  gift  in  presence  of  nephews. 


23  of  1896  Tahsil  jhrlnm,  gift  in  presence 
of  nephews, 
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HELD  VALID. 
MUHAMMAOANS  (Unclassified). 

137  ot   1879     .\Lcu/,i     Ulnnldur,  'Jalisil 

l\harian,  gift. 
P.  L.  R.  G4  of  1913    Mullan,  gift  of  non- 

ancc^trri!  propfrl v. 

PATHANS— 

13  of  1887  Gurgushti,  Auock,  gift  where 
holding  joint  with  objectors. 

21  of  1910  ( iunla-^pur,  near  collaterals; 
li\ing,  gift. 

RAJPUTS— 

125  of  1890  Chibs  of  Chak  Xatha,  Gujrat, 
,L;ifi  of  sclf-ac(.|iiirpd  property,  in 
pi'e--encc  nf  near  agnate. 

22  of  1904  .Mairs  of  Mauza  Mnrid,  'I'ahsil 
Chakwal,  gift  of  half  e>iale,  in  pre- 
sence of  agnatic  heirs. 

44  of  1905  .Mahlonis  of  Jidlundur,  gift, 
where  widow  succeeds  collaterally. 

96  of  1913  Mangats  of  Mauza  Jatana, 
Ludhiana,  gift  in  presence  of  yth  col- 
laterals. S.  and  B.  brothers,  owned 
land.  S.  died,  his  son  succeeded  leaving 
P.  widow.  B.  and  P.  joined  in  giving 
estate  to  A.  S.,  daughter's  son  of  P. 
6th  collaterals  contested.  Held  as  re- 
gards land  given  by  B.,  inasmuch  as 
the  widow  was  not  his  heir  gift  was 
invalid ;  also  as  donee's  mother  was 
entitled  to  succeed  in  preference  to 
P.'s  husband's  7th  collaterals,  and 
such  mother  had  consented  to  gift, 
I  hat  gift  merely  accelerated  succession 
and  was  valid. 


HELD  INVALID. 


9  of  1876  Gujrat,  gift,  when  residing  in 
(ithiT  \illage  ill  presence  of  nephews. 


27  ..f  1896  Lodis  of  Hn-hiarpur,  gift. 


73  of  1891    Tawanis   of   Ambala,    'ift  of 

part  in  presence  of  nephews. 
64  .)!  1894  .Muhammadan    Ghorewahas  of 

l  alisil  Garlishankar,  gift  in  presence  of 

(ith  collaterals. 
96  of  1913  .See  opposite. 


SHEIKHS- 


39  of  1878  Mauza  Bheri,  Ambnla,  gjft 
in  presence  of  nephew. 


SiALS— 

53  of  1910  Miralis  of  Mullan,  gift,  where 
father  was  khanndaivad,  and  a  near 
collateral,  being  also  brother's  grand- 
-Non,  in  presence  of  nephew. 

SYADS— 


86  of  1894  Rawalpindi,  gift  of  3-slhs 
to  daughter's  son,  i-5th  to  widow, 
i-5th  to  self,  with  reversion  to  two 
daughters,  and  one  daughter's  son. 


ZARGARS— 


15  of  1903  Ambala  City,  gift  in  pre.sence 
of  5th  collaterals;  follow  Hindu  Law. 
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(c).    Sister's  son. 

HELD  VALID. 


HELD  INVALID. 


ARAINS- 


ARORAS— 

115  "f  1907  Mauza  Bhin,  Tahsil  Chakwal, 
gift  ))}■  soilless  proprii'lor  in  presence 
of  near  agnates. 

AWAKS— 

9  of  1899  M.uiza  Xalli,  Tahsil  Khushab, 
Shahpiii,  in  ah^riKe  of  lineal  male 
(lescenilanls,  but  presence  of  other 
agnates,  gift. 

C.  A.  767  of  1916  'i'.ilisil  jiilbMuKn-. 


24  of  1905    Tahsil  Jullundur,  gift,  being 

of  different  got ;  in  presence  of  male 
agnates. 

55  of  1905  Jullundur,  gift    in  presence 
of  brother's  son. 


36  i>f  1891  Mauza  Dewal,  Tahsil  Khu- 
shab, gift  without  possession,  being 
also  a  collateral.  Apparently,  valiif 
if  possession  given. 

C.  A.  132  of  1902    Rawalpindi,  will. 

5  of  1914  Attock,  will  of  whole  land 
in  presence  of  first  cousins. 


BRAHMINS- 
SI  of  1895  Parohits,  Mauza  Modaki,  Tah-         P.  W.  R.  24  of  1907  Agriciilturisls,  Tahsil 
sil  Moga,   gift  of   ancestral  property,  .Sampla,  Rohtak,  gift, 

if  no  share  in  shaniilat. 


GONDALS— 


GUJARS— 


HINDUS  (Unclassified). 

76  of  1898  Ambala,  gift  of  self-acquired 
property,  followed  by  possession, 

JATS— 

20  of  1890  Bajwas  of  Mauza  Balian, 
Sialkote,  in  presence  of  loth  collaterals, 
gift. 

98  of  1895    Amritsar,  gift  to  sister's  son, 

being  also  khanadaniad. 
93  of  1901    Hindus  of  Tahsil    Moga,  gift 

of  self-acquired  properj^f. 


129  of  1892  Mauza  Pindi  Lala,  Tahsil 
Phalian,  Gujrat,  in  presence  of 
nephews. 


18  of  1880  Paswals  of  Tahsil  Kharian, 
even  when  donee  brought  up  by  donor. 

53  of  1889  Kathanas  of  Gujrat,  in  pre- 
sence of  ist  cousin,  gift. 

65  of  1892  Mauza  Garhwal,  Gurdaspur, 
gift  in  presence  of  4th  collaterals. 

102  of  1893  Paswals  of  Tahsil  Kharian, 
gift  in  presence  of  4th  and  5th 
collaterals. 

127  of  1916  Tahsil  Jhelum,  gift  of  an- 
cestral land  in  presence  of  collaterals. 

26  of  1875  Agriculturists  of  Ambala,  gift 
in  presence  of  5th  and  6th  collaterals. 


64  of  1879  Tahsil  Nikodar,  gift  in  pre- 
sence of  cousin,  and  generally  among 
all  tribes  of  the  Jullundur  Doab. 

166  of  1879  Hindu  Siddhus  of  Amritsar, 
gift  in  presence  of  cousin. 
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HELD  VALID.  HELD  INVALID. 


JATS— (c'-'iic/J.) 

29  of  1907  ];iiingai-s  of  Tahsil  Cliakwal, 
gifl  fur  srrvices,  being  also  hhaiui- 
JiiinaLi,  ill  presence  of  nephew. 


13  of  1884  Atau/a  Rajalj,  ^^ullumlur,  j^ifL 

in  prescnte  of  4th  collaterals. 
42  of  1890    Ghumans    of    Sialkote,  gift 

in  prcbi'iice  of  3rd  cousin. 
128  of  1890  Lallas  of  Gujrat,  gift  in  pre- 

sence  of  widow,  brother  and  nephew. 
34  of  1891   Chinias  of  Gujranwala,  will 

in  presence  of  6th  collaterals. 
92  of  1891  Muhanimadan  Bauths  of  Mauza 

Baulh,  Gujrat,     gift     in     presence  of 

nephews. 

107  of  1893  iMuhammadan  Kanials  of 
Jhelum,  gift,  being  also  son-in-law  de- 
scended from  donor's  gr.uidf ather,  in 
presence  of  nephew. 

140  of  1893  Sidhs  of  Tahsil  Kharian, 
Gujrat,  gift  in  presence  of  cousin. 

C.  A.  413  of  1894  Hindus  of  Jullundur, 
;;ift. 

135  of  1894  Chimas  of  Gujranwala,  gift 
in  presence  of  6th  collaterals. 

98  of  1895  Muhammadan  Ghunian  Jats 
of  Mauza  Jamarai,  Tarn  Taran,  being 
also  son-in-law,  in  i)resencn  of  3rd  col- 
laterals. 

34  of  1905  Hindu  Kolhis  of  Mau-^a 
Dhedwal,  Tahsil  Chakwal,  gift  in 
presence  of  2nd  cousin. 

95  of  1913  Muhammadan  Kathias,  Shah- 
pur,  gift. 


KAHUTS— 

168  of  1910  Tahsil  Chakwal,  will,  with 
consent  of  brother,,  the  nearest  sonless 
heir,  beneficiaries  being  also  5th 
collaterals,  who  had  rendered  services. 


KAHARS— 


136  of  1888  Mau/a,  Karrai, 
jang,  will,  in  [iresence 
nephew. 


Tahsil  Fatteh- 
of  i;o-sharer. 


KHALILS— 

34  of  1884  Man/a  Tikarpayan,  Te-hawar, 
in  presence  of  5lh  collaterals. 


KHATRIS— 

69  of  1896     Dlials    ol     Tahsil  Shoi  kot, 
presence  of  cousin's  widow. 


IS;><j  See 


oppoSlI, 

heir. 


iic(  ally 


KHOKKARS— 


33  of  1891    Mauza    Wadhar,  Shahpur, 
may  possibly  gift. 


33  of  1891  See  opposite,  cannot  will. 
35  of  1896  Tahsil  Gujrat,  gift  in  presence 
of  agnates,  being  also  cousin's  son. 


HELD  VALID. 


MUHAMMADANS— 


HELD  INVALID. 


17  cjf  1867  Rawalpindi,  gift,  if  followed 
by  possession;,  in  presence  of  5th  colla- 
terals. 

P.  L.  R.  64  of  1913  Multan,  yift  of  non- 
ancestral  property. 


RAJPUTS— 


174  of  1883  Muhamniadan  Ghorewahas 
of  i\Iauza  Baganpur,  Tahsil  Garh- 
shankar,  gift,  lirouglit  up  as  a  son,  in 
presence  of  5tli  collaterals. 

C.  A.  2228  of  1884  Xarus  of  Hosliiarpur, 
gift. 

140  of  1894  Manjs  of  Tarn  Taran,  gift, 
being  also  a  son-in-law,  nephews 
objecting. 

50  f>f  1902  Mair  Manas  of  Manza  Nau- 
ran.g,  Tahsil  Chakwal,  gift  or  will  of 
self-acquired  property,  being  also  mar- 
ried to  sister's  daughter,  in  presence  of 
cousin. 


SHEIKHS— 

94  of  1905  Tiwanas  of  Okhali  Mohla, 
Shahpur,  gift  of  half  land,  in  presence 
of  agnates,    dissented    from  in    95  of 

"Sheikh    Tiwanas    are    a    small  tribe 
settled  among  Awans,  and  they  probably 
follow  the  same  custom." 
Vote.— Tiwanas  are  not  Sheikhs,  but  prob- 
ably a  Jat  tribe,  claiming  Rajput  origin ; 
are  not  small,  and  arc  not  "settled  among 
Awans." 


id). 
ARAINS— 


(3  t  he  I'  cognates- 


133  of  1906  Tahsil  Nakodar,  gift  to  son's 
daughter,  especially  when  married  to 
daughter's  son. 


152  of  1884  Ghorewahas  of  Mauza  Bar- 
ham,  Tahsil  Nawashahr,  gift,  being 
also  son-in-law,  in  presence  of  brother 
and  nephew. 

C.  A.  905  of  1891  Ghorewahas  of  Jul- 
lundur,  gift  in  presence  of  4th  colla- 
terals. 

64  of  1894  Ghorewahas  of  Tahsil  Garh- 
shankar,  in  presence  of  6th  collaterals. 

110  of  1894  Muhannnadan  Narus  of 
Ilosliiarjiur,  gift,  also  a  collateral,  3rd 
collaterals  (jbjccting. 

50  of  1902  See  opposite,  ancestral  pro- 
perty, gift  or  will. 

"The  principle  of  agnatic  succession 
applies  in  the  Western  Punjab." 


AWANS— 

9  ,.|  1899  Mau/a  Nalli,  T.ih^il  Kliu^hab, 
Shahpur,  gift  to  sister,  \\hrie  no  lineal 
male  descendants. 

P.  W.  R.  125  of  1914    Mianwah,  gift  to 

./iL.t'j'-,  instance  of  consent  of  51I1  colla- 


A.  767  >'l  191fi 

ni.ll)ri  '<  slsirr's  son. 


p., I, .11   J  iillniiiliii  ,  I' 


BILOCHIS— 

C  A.  199  of  1895  Nalk.nil'^  «i  Dera  Gha^i 
'Khan,  gift  to  sister  of  share  she  would 
succeed  (o,  bnl  not  more,  in  presence  of 
father's  brother's  son. 
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HELD  VALID. 
BRAHMINS— 


DHAMRAYAS- 


..iELD  INVALID. 


32  of  1895  Mauza  Thanawal,  Gurdaspur, 
gift  to  brother's  daughter. 


67  of  1910  Shahpur,  gift  to  sister. 


GUJARS— 


JATS— 

12  of  1877  Lahore,  gift  to  sister. 

27  of  1879  Hindu  Kalkats,  Hoshiarpur, 
gift  to  brother's  daughter  and  her 
husliand,  in  presence  of  4th  collaterals. 

9  of  1885  Punus  and  Bhulars  of  Tahsil 
Kasur,  instance  of  gift  to  sister's 
daughter  and  her  husban<r. 

116  of  1885  iMuhaminadan  Varaiches  of 
Gujrat,  gift  to  paternal  aunt's  daugh- 
ter's son,  in  presence  of  4th  and  5th  col- 
laterals. 

92  of  1895  Gujrat,  instance  of  gift  to 
granddaughter,  husband  being  khana- 
damad,  and  possession  given. 

P.  U.  R.  94  of  1903  Bajwahs  of  Sialkote, 
gift  to  maternal  uncle,  in  presence  of 
11th  collaterals. 


KALALS— 

67  of  1904  Patti  Kalalan,  Ambala,  will  of 
self-acquired  property  favouring  daugh- 
ter's daughter. 


14  of  1895  Mahasis  of  Tahsil  Kharian, 
Gujrat,  gift  to  paternal  aunt's  son,  in 
presence  of  7th  collaterals. 

43  of  1916  Tahsil  Gujar  Khan,  Rawal- 
pindi, to  mother  or  mother's  brother 
in  presence  of  near  collaterals. 


13  of  1884  Mauza  Rajab,  Jullundur, 
gift  tu  sister's  grandson,  \n  presence 
of  5th  collaterals. 

42  of  1890  Ghumans  of  Sialkote,  gift  to 
fen-^le  cousin's  son,  in  presence  of 
3rd  cousin. 

96  of  1892  Tahsil  Phalian,  Gujrat,  gift  to 
brother's  daughter  and  her  son. 

33  (if  1893  Muhammadan  Bariars  of  Tah- 
sil .Sialkote,  gift  to  brother's  daugh- 
ter and  her  husband,  in  presence  of 
brother's  sons,  even  whore  donee  vas 
resilient,  and  had  rendered  services. 

140  of  1893  Sidhs  of  Tahsil  Kharian, 
gift  til  sistnr's  grandson,  in  presence 
of  tirst  cousins. 

28  of  1905  iMuhammadan  Varaiches  of 
Gujrat,  gift  to  granddaughter,  husband 
not  being  l;liattadatiuid . 

96  of  1913  Mangats  of  Mau/a  Jat.ma, 
I^udhiana,  gift  to  nephew's  daught;;r's 
son,  in  presence  of  6th  collaterals. 


67  of  1904  .See  opposite,  of  ancestral  pro- 
perty. 


KASSANS— 

17  of  1867  Jhelum,  gift  to  sister. 

98  of  1912    Mauza    Mangalwal,  Tahsil 

Chakwal,    will    favouring    sister,  in 

presence  of  bth  collaterals. 


KHATRIS— 

107  of  1884  Gujrat  Town,  gift  to  sister's 

daughter's    son    of    ancestral  house, 

allotted  to  donor  on  partition,  in  pre- 
sence of  first  cousifi. 
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HELD  VALID.  HF.I.D  INVALID, 


KORESHIS— 


KUPURiAS— 


69  of  1890  Dera  Ismail  Khun,  will  favciir- 

iiig  sister,  in  prescnco  of  wife,  ckiiij^h 
ler  and  nephew. 


2  of  1889  Multan,  will  favouring  father's 
sister's  son,  of  property  not  descended 
from  a  common  ancestor. 


MOGHALS— 

71  of  1904  Phnpras  of  Mauza  Diidhi, 
Jhelum,  gift  to  son's  daughter  of  whole 
or  subslanlial  portion,  ai  presence  of 
descendants  of  donor's  i^raU'Ur'lher. 

MUHAMMANDANS  (Unclassined)  — 

62  of  1878  Chak  Chuhar,  Gujrat,  gift 
to  brother's  daughter  and  liusband, 
in  presence  of  distant  collaterals. 

PATHANS— 

32  of  1915  Mian  Khels,  Mauza  RtayatpLir, 
JuUundur,  gift  to  brother's  daugh- 
ter and  her  son,  ^vhere  father  had 
always  been  joint  with  donor,  in  pre- 
sence of  6lh  collateral^  Initial  pre- 
sumption favours  gift. 

RAJPUTS— 

174  of  1883  Ohorewahas  of  Tahsil  Garh- 
shankar,  gift  lo  sister's  grandson, 
donee  h,-\\ing  lufn  l)rought  up  as  a 
son. 

G3  of  1884  Muhamniadan  Khandois  of 
Mauza  Udwal,  Pind  Dadan  Khan,  in 
presence  of  first  cousin,  gift  to  son's 
daughter. 

{e).    To  Wife. 

AFGHANS— 

P.  L.  R.  163  uf  1901  AKoek,  will,  when 
son  attests. 


64  of  1894  Ghorewahas  of  Tahsil  Garli- 

shankar,  gift  to  sister's  grandson,  no 
adoption,  in  presence  of  6th  collaterals. 

96  of  1813  iMangals,  Mauza  Jatana, 
Ludhiana,  gift  to  nephew's  daughter's 
son,  in  presence  of  6th  collaterals. 


ARAINS— 


P.  W.  R.  73  id  1908  Gulfaroslies  of 
Lahore  City,  gift. 

ARORAS— 

•3  of  1905  Mauza  Kuri,  Rawalpindi,  will 
of  self-acquired  property,  in  presence 
of  uncle. 

AWANS— 


49  of  1915  Gulfaroshes,  Lahore  City,  will 
in  presence  of  brother. 


4R  of  1903    Tahsil  Khushab,  Shahpur,  in- 
SlQnce  of  will  in  presence  of  first  cottsip. 


Hr.LD  VALID. 


HELD  INVALID. 


CHARMOHALS— 

  21  of  1893  Mauza  Kariala,  Tahsil  Chak- 

wal,  will  favouring  childless  wife  to 
exclusion  of  other  wife  and  children. 

□OGARS— 

10  of    1893    Muhammadan    Baiiliajs    of         10  of  1893  Sec    opposite,    of  ancestral 
iMau/a  Galjipur,     Hissar,     ,^ift  nf  self-  property, 
acquired     property     in     presence  of 
nephew  and  nephew's  son. 


HINDUS  (Unclassified)— 

  22  of  1867    Rawalpindi,    under  Hindu 

Law,  gift  to  lirst  wife  prior  to  second 
marriage,    children  being    born  to  2nd 
JATS —  wife;  possession  not  given. 

72  of  1911  Muhammadan  Jats  of  Mau/.a   

Tarag,   Mianwali,   gift  in   presence  of 

5th  collaterals. 
P.  L.  R.  35  of  1915  Khakhis  of  Mauza 

Salihan,  Muzaffargarh,  can  gift  half  of 

his  land  in  lieu  of  shar'a  dower. 


JHIWARS— 

P.  L.  R.  158  of  1908    Jagalpur  Bazaar,   

.Amrilsar,      will    with      reversion  to 
brother,  in  presence  of  nephew. 

KHOJAS— 

90  of  1916  Ciiiniut  Town,  Jhaiig. 
MUHAMMADAN8  (Unclassified)— 

41  of  1874  Bela  Basti  Rani,  Lahore,  gift.   

PATHANS— 

99  of  1880  Daudzais  of    Mauza  Kagal,   

I'iaithal,  gift. 
12  of  1912  Rawalpindi,  gift  in  payment 

of  dower,  of  such  land  as  may  be  more 

or  less  equal  to  dower  fixed. 
P.  L.  R.  270  of  1913    Kunjpura,  but  a 

condition  of  reversion  to  heirs  of  donor 

on  death  of  wife  is  void.  , 

SIALS— 

82  of  1902  Ma^hiaiia,  Jhang,  gift  of  part        g2  ,_.(  I902  Sec  «;pp'jjite. 

Ii.>i   bfo  (.iiiK,  bnl  not  as  al'^olni"-  1 --i.iie 

ill    j'li  "-fiur    m(    si.ii^    -ilii]    ;;c  .111' I  ,c.i|r,  (.if 

otiiei  wife. 


5YADS- 


86  of  1894  Rawalpindi,  gift  of  3-5lhs  to 
daughter's  son,  i-5th  to  wife,  i-5lh  re- 
served for  self,  with  reversion  tliereot 
to  daughters  and  their  sons. 


iso 


3.    TO  STRANGERS  AND  GENERAL  POWER— 

IIKLU  \  ALID.  HELD  INVALID. 

ARAINS— 

122  of  1916  Jullundur  City,  will  vl  stlf-         122  of  1916  JuUundur  City,  will  of  ances- 
acquircd  property.  tral  property  in  presence  of  collaterals. 


AWANS— 

176  of  1888  Peshawar,  will  of  self-i:ii  tir- 
ed property  to  absolute  strangers. 

79  of  1896  Mauza  Mardwal,  Tahsil  Khu- 
shab,  gift  to  wife's  brother,  also  a  col- 
lateral in  presence  of  half-brothers. 

49  of  1898  Mauza  Nandwal,  Tahsil  Khu- 
shab,  Shahpur,  gift  to  uterine  brother, 
being  also  first  cousin. 

46  of  1900  Mauza  Jasyal,  Tahsil  Tala- 
gang,  .Atlock,  gift  to  wife's  sister's  son, 
if  possession  given,  in  presence  of 
brother. 

26  of  1901  .Shahpur,  general  power  to 
will  in  presence  of  brother. 


121  of  1886  Bannu,  no  general  power  of 
will. 

22  of  1899  Tahsil  Talagang,  no  general 
power  of  will  re  ancestral  property. 

127  of  1907  Mauzas  Phulpur  and  Kadian- 
wali,  gift  to  strangers  in  presence  of 
agnates. 

5  of  1914  Attock,  no  power  to  will  whole 
property  in  presence  of  first  cousins. 


BAKALS— 

153  of  1879  Non-agriculturists  of  Kaipur, 
Anibala,  gift  to  wife's  brother's  son  of 
house  in  town,  whether  ancestral 
or  not. 


BRAHMINS— 

41  of  1879  Mauza  Kamalia,  Montgomery, 
full  i)ower  to  gift  self-acquired  pro- 
perty. 

26  of  1905  Datts  ot  Cnirdaspur,  in 
dhaninirth. 


GIRTHS- 

GONDALS— 
CUJARS— 

4<|NDUS— 

%*»  of  1907  r.oncrallv  bave  power  to  will 
■'■self-acquired- properly  in  presence  of 
sons,  even  in  favour  of  strangers.  Also 
can  will  his  share  of  joint  property  -.f 
hU  inli  ri'sl  separated  off  before  dealh. 
CI.  XX  Ail.  2b7. 


24  of  1892  Mauza  Bhupka,  Jagadhri 
Tahsil,  has  not  full  power  to  gift. 

34  of  1911  Tahsil  Una,  gift  in  dhartnarth 
half  properly,  agriculturisls. 


P.  W.  R.  10  of  1914  Kangra,  gift  to 
strangers  in  presence  of  brother's 
daughters  or  their  sons. 

63  of  1909  Mauza  Isar,  Tahsil  Bhera, 
Shahpur,  a  practically  compact  vill- 
age community,  gift  to  step-son  in 
presence  of  8th  collaterals. 

97  of  1892  ISIauza  Dhok  Nur,  Rawalpindi, 

gift    or    will    to  Awan    stranger  in 

pre^-cnce  of  gi-eal-iK'piiew. 
120  of  1892  Mauza  Oillawal,  Tahsil  Guj- 

rat,    gift    to    step-son    in    ijiesencc  of 

nephews. 


HELD  VALID. 


HLLD  INVALID. 


JAINS  - 


74  i>\   1911    Bhabras  of     Ivailhal,  cannot 
will  in  presence  nf  adoi)le<l  bon. 


JATS— 


71  of  1868  Gurgaon,  gift  to  strangers, 
having  only  unmarried  daughter  and 
no  near  heir,  in  return  for  expenses 
of  marriage  and  future  maintenance. 

33  of  1872  Gils  of  Tahsil  iMoga,  gift  to 
3)  Stranger  of  divided  ancestral  property. 

C.  A.  575  of  1875  Nangals  of  Tahsil  Khar- 
ian,  gift  to  step-son,  part  self-acquired, 
donees  being  also  nephews. 

81  of  1877  Sindhus  of  Amritsar  and 
Jullundur,  general  power  to  will.  All 
jals  can  will,  if  they  can  gift. 

159  of  1884  Hindu  Randhawas  of  Mauza 
Tija,  Tahsil  Batala,  gift  in  dluirnuirlh 
in  presence  of  cousins. 

9  of  1885  Punu  and  Bhulars  of  Tahsil 
Kasur,  instance  of  gift  to  sister's 
husband. 

23  of  1885  Sindhus     of     !\fau/a  Kalian 

Milki,  Ferozepore,  gift  of  small  portion 

in  Jharniarlh. 
100  of  1886  Hindu  Sindhus  of  Jullundur, 

creation  of  perpetual  lease  on  nialikana 

of  i-ioth  of  revenue. 
C.  A.  839  of  1886  Nadris  of  Jullundur, 

gift  id  small  portion  in  dharnmrth. 
85  of  1889    Hindu  Dhanis  of  Jullundur, 

gift  to  step-son  of  portion  for  support, 

donee  being  resident  since  childhood 

and  rendered  services. 
11  of  1890  Khammans  of  Amritsar,  gift 

of  small  ])ortion  to  Brahmins. 

19  iif  1890  Kangs  of  Jullundur,  gift  lo 
step-Son,  other  donee  being  a  nephew. 

20  of  1890  Rajwas  of  Mauza  Bnlian,  Sial- 
kole,  gift  lo  step-son,  in  presence  of 
TOlh  collaterals. 

9  of  1892  Sidhus  of  Amritsar.  gift  to 
stranger,  in  presence  of  8th  collaterals. 

95  of  1892  Hindu  Bhains  of  Mauza 
Bhains,  Tahsil  Nawashabr,  gift  \o  stP)5- 
son  in  presence  of  Olh  and  71  li  colla,- 
terals ;  a  heterogeneous  village,  several 
instances  of  gift  without  objection. 


43  ol  1370  lli^sar,  i;ift  (o  stranger. 

33  of  1872  .See  opposite ;  of  undivided 
ancestral  property. 

62  of  1876  Hindus  of  Lahoie  and  gene- 
rally all  |a|v;  no  general  power  of 
will'. 

20  of  1880  Sindhus  uf  Tahsil  Muktsar,  gift 
10  wife's  brother,  in  presence  of 
brolher. 

51  of  1884  i:)hewals  of  Mauza  Khandori, 
Tahsil  Jagraon,  gift  in  dharmarih  of 
whole  holding  in  presence  of  5th 
collaterals. 

131  of  1384  Panwars  of  Mauza  Dhamak, 

Tahsil  Jhelum,   gift  of  major  portion 

lo    sister's    husband,    in    presence  of 

father's  brother's  son. 
23  of  1885  Sec     opposite;     if  whole  of 

sL)l)slanLial     portion;   doubtful   if  gift 

can  be  made  of  {ih. 
99  of  1886  Dhallas  of  Xurpur,  Lahore, 

gift  to  strangei'. 
141  of  1889  VVaraiches  of  Gujrat,  gift  10 

step-son  of  whole  holding. 

34  of  1891  Chimas  of  Gujranwala,  will 
to  step-son  in  presence  of  6th  col- 
laterals. 

95  of  1892  Hindus  of  Mauza  Bammauli, 

Tahsil  Sampla,  gift  to  step-son. 
25  of  1892  Gathwals  of  Delhi,  compact 

\illag<',  gift  in  pi'esencc  of  nephew. 
81   of  1892  Kahvals  of  Tahsil  Kharian, 

(uijral,  yifi  to  wife's  brother's  son. 
83  of  1892  1   Jajs  of  Tahsil  Hoshiarpur, 
I     gift   to    step-son,   in  pre- 
j     --ence  of  brother,  nephews 
98  o|  1392  j     and  ]ie|)hc\\-s'  sons. 
93  .d     1895     Kahanas,     Mauza  Jalhal, 

Jhelum,  gift. 
P.  L.  R.  55  of  1905  Dogars  of  Lero/ep<ire. 

gifl    lo  si-lei-'s  husband,   of  large  sli.are 

of  ,\nceslral  land,  e\-en  where  some  ser- 

\"i(.es  r(^-iid<  riMl. 
P.  L.  R.  190  .if  1908    Gift  by    Sikh  to 

illegitimate    sons    by    a  Muhammadan 

wife  before  alienor  embraced  Islam. 
95  of  1915     Sidhus  of  Mauza  Khalra, 

Kasur,    Lahore,    gift    to    step-son  hi 

presence  of  4th  collaterals 


HELD  VALID.  HELD  INVALID. 

JHIWARS— 


P.  L,  R.  158  of  1908  Jagalpur  Bazar, 
Amritsar,  have  general  power  to  will. 


JULAHAS— 

P.  L.  R.  11  of  1800  Anibala  City,  will,  not         P.  L.  R,  11  of  1900  See  opposite, 
acquiesced  in  by  reversionary  heirs,  so 
far  as  Muhammadan  Law  allows  it,  but 
not  so  as  to  operate  against  Muham- 
madan Law  of  succession. 

KAHUTS— 

72  of  1900    Mauza  Chak    Bazid,  Tahsil   

Chakwal,  gift  to  wife's  brother,  also  a 
5th  collateral,  consent  being  given  by 
other  near  agnates,  in  presence  of 
nephew  and  brother. 

KHALILS— 

34  of  1884  iMau/a  Tikalpayan,  I'csiiawar,   

will  favouring  sister's  husband,  in  pre- 
sence of  5th  collaterals. 


KHATRIS— 

198  of  1889  Agriculuiral  Awals  of  Mauza 
Aw.d,  Talisil  Ajiuda,  general  power  to 
win. 

C.  A.  585  of  1898  Tahsil  Lodhran,  Mul- 
tan,  gift  to  stranger. 


21  of  1896  Agricullural  Bedis  of  Mauza 
Pindori  Bawa  Das,  gift  to  step-son  in 
pi'escnce  of  collaterals. 

P,  W.  R.  77  of  1907  Srigobindpur,  Gur- 
daspur,  gift  to  stranger  in  presence  of 
Sih  collaterals  become  Muhammadans. 


KHOKHARS— 

  94  ul  1891  Jheluin,  yift  to  step-son. 

KUPURIAS— 

2  i.f  1881  Mullan.  Will  of  properly  acquir-   

(d  ljy  anci  sUir  of  testator  subsequent  to 
partition  from  ancestor  of  surviving 
collaler.ds  olijecting. 


MOGHALS— 

71  of  1901  I'biipr.is  of  M,in/,i  I  Ihndld, 
Raw.d  end  Kariaki,  T.ibsil  Chakwal 
and  I'ind  Dadan  Khan,  gift  of  whole 
or  siilislani ial  [larl  (o  lognale--  ■'lel 
il;uiglUer-indaw's  s^'Cond  husb.ind,  in 
pic'iriu'c  of  di-s(cndanl>  of  grand 
lalhcr. 


MUHAMMADANS— (Unclassiricd)— 

102  of  1866  Jullinidur,  glfl. 
62  o|  1878  Cifl  ill  presence  of  distant  Col- 
laterals. 
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HELD  VALID. 


HELD  INVALID. 


PATHANS 


46.  of  1888  Basti  Baba  Khel  and  Pirdad,         170  (.f  1888  Set.-  opposite  re  ancestral  pro- 

JuUuiidur,  general  power  to  will.  perty. 
no  of  1888  Tahsil  Dipalpur,  Montgonury. 

power  to  will  self-acquired  property  to 

child  ren    of    ()jic    w  ife    in     ])resonce  of 

other  w  ife. 

RAJPUTS— 


3  of  1885  Bahals  of  Hoshiarpur,  gift  in 
dharinarth  of  small  portion  in  presence 
of  4th  collaterals. 


3  of  1885  See  opposite,  gift  of  whole  or 
substantial  portion. 

15  of  1888  Munkaos,  Tahsil  .Shorkot, 
J  hang,  gift  to  step-son  in  presence  of 
7(h  collaterals. 

95  of  1890  (ihurewahas  of  Mauza  Ma- 
nialu,  Tahsil  Xawashahr,  gift  to  wife's 
brother  in  presence  of  son. 

118  of  1891  Hindu  Kundals  of  Mau/a 
Chalolan,  Tahsil  Una,  gift,  e\cn  of 
small  ]i(irlion  to  Rajput  of  other  i^'oi 
rccenily  .soltlcd  in  \  illage,  founded  by 
common  ancestor  of  donor  and  objec- 
tor's collaterals  in  7th  or  8th  degree-. 

52  of  1905  Muhammadan  Gangols  of 
.Mauza  Mohra  Thekra,  Tahsil  Gujar 
Khan,  gift  to  got  fellow  in  presence  of 
3rd  collaterals. 


SYADS— 


132  of  1908  Hamdanis  of  Tahsil  Talagang,        132  of  1908   Sec  opposite,   re  ances 
general    power    to    will    self-acquired  property, 
property. 


UDASI  FAQIRS— 

29  of  1881  Julkmdur,  general  power  to  will  ..m*. 
own  acquire<l  property. 

NoTL. — .Even  wliort' powei' to  will  exists  it  oannot  be  held 
tliat  the  testator  enii  will  in  anyone':^  favour',  c.  a  stranger  of 
a  different  easte— 97  of  ]  89-2. 

v.— MISCELLANEOUS. 

1.  POSITION  OF  A  SISTER'S  SON,  OR  FATHER'S  SISTER'S 
SON,  JUST  AS  IN  SUCCESSION  {QUOD  VIDE),  HIS  POSITION 
AS  A  RECIPIENT  OF  A  GIFT  IS  MUCH  BELOW  THAT  OF  A 
DAUGHTER'S  SON. 

14  of  1895  ;  24  of  1905 ;  34  of  1905. 

2.  GIFTS  TO  A  KHANADAMAD— 

'  (a).  Just  as  in  successioo  {q.  v.)  a  gift  to  a  khanadamad 
enures  to  the  benefit  of  the  daughter  and  her  issue. 

C.  A.  1235  of  1886  ;  22  ofl893  ;  20  of  1891:  ;  126  of  1894  ;  40  of  1896  : 
19  of  1897;  39  of  1905;  104  of  1907;  C.  A.  1061  of  1909;  13  of  191 1  ;  104 
of  1913  ;  P.  W.  R.  68  of  1913  ;  104  of  1913 ;  13  of  1914. 
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(b)  .  If  the  married  daughter  dies  without  issue,  and 
predeceases  the  donor,  the  khaiiadamad  will  ordinarily 
hold  for  life— 40  of  1912. 

(c)  .  The  gift  to  a  khanadaviad  will  generally  enure  to 
all  descendants,  male  and  female,  of  the  donee  through  the 
donor's  daughter,  and  so  long  as  there  is  a  female  descen- 
dant there  is  no  reversion  to  the  donor. 

C.  A.  io6i  of  1909;  13  of  1914. 

{d).  Muhammadan  Jats,  Nawashahr.  Unless  the 
institution  of  khanadariiadi  is  shown,  a  resident  son-in-law 
does  not  succeed,  on  death  of  his  wife,  to  ancestral  property 
gifted  to  her,  in  presence  of  donor's  nephew — 72  of  1912. 

3.    UNEQUAL  DISTRIBUTION— 

26  of  1885. — There  is  no  general  rule  among-  Muhammadan  agriculturists 
in  the  Punjab,  whereby  a  proprietor  is  restricted  from  alienating  his  land  in 
favour  of  one  of  his  sons  to  prejudice  of  the  others. 

but  see  cases  supra ^  and  particularly  52  of  1892, — wliL-^h 
holds  that  there  is  generally  a  presumption  against  the 
power.  The  latter  is  the  correct  rule,  modified  in  some  cases 
where  Muhammadan  Law,  even  if  not  followed  fully,  is  re- 
garded. 

VI.— GIFTS  BY  FEMALES  HOLDING  LIFE  ESTATE. 

1.  GENERAL. 

{a).  A  female  holding  a  life  estate  has  ordinarily  no 
right  of  gift,  though  she  may  surrender  her  estate  to  the 
reversioner  entitled  to  succeed  her. 

The  onus  is  always  on  her  to  show  she  has  the  right. 

79  of  ]88();  <)8  of  i8()i  ;  9  of  1899  (Awans  of  Mauza  Nali,  Shahpur) ; 
17  of  1902. 

(&).    The  same  rule  applies  in  regard  to  wills. 

49  of  1866. — Widow  has  no  power  of  devise  of  her  husband's  ancestral 
property. 

91  of  1876. — Hindu  widow  has  power  to  will  only  her  own  self-acquired 
property. 

121   of  1893. — Hereditary  Bhojki  priests  of  Kangra.    Widow  cannot 
will,  and,  if  she  mixes  up  her  own  savings  with  estate,  whole  will  is  invalid. 
148  of  1890. — Aroras  of  Dera  Ismail  Tvhan  and  Bhakkar, — 

though  there  are  some  cases,  see  infra,  where  a  will  has  been 
allowed . 

93  of  1909  p.  C— Widow  cannot  will  so  as  to  alter  descent  without  con- 
sent of  the  reversioners. 
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(c).  The  rule  applies  equally  to  tes  held  under  gift 
as  to  estates  held  hy  inheritance. 

129  of  1S93.  — Wbere  a  gift  to  a  duughtei-  is  allowed  to  pass  un- 
challenged, it  does  not  necessarily  give  the  donee  power  to  gift  herself  to 

her  daughter. 

82  of  igo2. — Where  a  gift  is  made  to  a  wife  and  daughter  in  presence 
of  sons,  it  should  be  construed  not  as  an  absolute  gift,  but  one  for  joint 
lives  and  life  of  survivor. 

76  P.  ^V.  R.  of  191 1. — The  widow  of  the  last  male  owner  in  the  line  of 
donees  cannot  gift. 

('/).  The  same  restrictions  ordinarily  apply  to  gifts 
of  a  widow's  husband's  self-acquired  property—  103  of  1907. 

{(').  She  can  however,  sometimes,  gift  property  taken 
by  her  in  lieu  of  dower,  it  being  regarded  as  her  own  self- 
acquired  property. 

P.  L.  n.  •2-2C,  (,f  101  I.  - Chuddar  .Tatr,  of  Mnzaffirgarh. 
2.    INSTANCES  OF  GIFTS  AND  WILLS  HELD  VALID  OR  INVALID. 

(a).    To  sons-in-law,  daughters  or  daughters'  descendants, 

HELD  VALID.  HELD  INVALID. 


ARAINS— 


73  P.  W.  R.    of    1908    Gulfiroshes  of 
Lahore,  gift  to  daughter's  claughtoi-. 


28  of  1893  Mauza  Behni,  Tahsil  Sharak- 
pur,  J,ahorc  (widow  to  daughter,  whose 
luisljand  was  resident,  after  death  of 
widow's  husband,  in  presence  of  hiis- 
band's  brother),  gift. 

103  of  1907  Naraingarh,  Ambaia  (widow 
lo  bon-iu-law  and  daughter,  in  presence 
of  husband's  first  cousin,  whether 
property  ancestral  or  self-acquired), 
gift. 


ARORAS— 


93  of  1905  Rawalpindi  (under  Hindu  Law, 
where  husband  willed  his  self-acquired 
property  to  wife,  she  can  will  it  to  her 
daughter) . 


AWANS— 

C.  A.  1082  of  1871  )    Mirdas  of  Gujrat  (in 

116  of  1889  j  presence  of  illegiti- 
mate descendants  of  a  collateral),  gift 
to  son-in-law. 

9  of  1899  Mauza  Kali,    Shahpur,  gift  lo 

tiaughtcr,  who  was  next  heir. 

BHATS— 


171  of  1889  Mau/a  Waban,  Juliinidur,  will 

fax  (riiring  daugliter. 
115  of  1892    Water    carriers    of  Rawal- 
.C'ii)  ,  gift  to  daughter's  son  and 

daughter    of    husband's  self-acquired 

pni|)erty,   in  presence  of  brother  and 

nephews. 


82  of  1885  Hindus  of  Sonepat,    gift  to 
son-in-law, 
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HELD  VALID. 

BRAHMINS— 

116  of  1893  Tahsil  Phalian,  Gujrat,  on 
condition  of  maintenance  when  hus- 
band's land  insufficient,  gift  to  daugh- 
ter. 

P.  L.  R,  70  of  1901  Rawalpindi,  gift  to 
daughter  and  her  son  in  acceleration  of 
succession. 

77  of  1914  Nur  Mahal,  Jullundur,  gift  to 
daughter  in  presence  of  nephew. 

CHACHARS— 

91  of  1906  Mauza  Chachar,  Shahpur  (by 
widow  to  daughter,  married  in  village, 
and  by  such  daughter  to  her  daugh- 
ter). 

DOGARS— 

10  of  1393  Bhanhaj  of  Mauza  Gabipur, 
Hissar  (by  widow,  self-acquired  of 
husband,  in  presence  of  nephew). 

GIRTHS— 
64  of  1S93  Kangra,  self-acquired  pro- 
perty of  donor's  husband's  father  in 
other  village  collaterals  being  present 
not  descended  from  acquirer,  gift  to 
daughter's  son. 

GUJARS— 
83  of  1890  Tahsil  Gujar  Khan    (in  pre- 
sence of  8th  collaterals),  gift  to  daugh- 
ter 

35  of  1897  Chohans  of  Tahsil  Khai  ian, 
gift  to  resident  daughter's  husband 
being  khanadamad,  in  acceleration 
of  succession. 

HINDU  S—(  Unclassified)— 

C.  A.  98  -yf  1886  Ferozepore  (when  only 
fellow-tribesmen  in  villages),  gift  to 
daughter, 

JATS— 


HELD  INVALID. 


85  of  1888  Kangra  (adoptee's  widow  to 
daughter) . 

P.  L-  R,  210  of  1913  Gaurs  of  Khar- 
khauda,  Sohtak,  even  of  husband's 
self-acquired  property. 


10  r-f  See  opposite   (ancestral  pro- 


43  of  1883  Mauza  Thekrian,  Gujrat  (donee 

not  being  khanadamad) . 
123  of  1834    Gujrat     (without  express 
authority    of    husband),  gift  to  son- 
in-law. 

67  of  1898    Gujrat  (by    widow),    gift  to 
daughter  in  presence  of  4th  collateral. 


2  of  1877  Muhammadan  Ghamans  of 
Ferozepore  (to  husband's  brother's  son- 
in-law)  . 

77  of  1886  Muhammadan  Sangris,  Mauza 
Jalalabad  of  Tarn  Taran,  gift  to 
daughter's  son. 

129  of  1893  Gujrat,  daughter  donee  to 
daughter  or  daughter's  husband,  in 
presence  of  collaterals  of  original 
donor. 

67  of  1908  Gils  of  Tahsil  Ajnala  (by 
widow,  in  presence  of  6th  collaterals) 
gift  to  daughter's  son. 

154  P.  W.  R.  of  1912  Kaithal,  Karnal, 
gift  to  son-in-law. 

35  P.  L.  R.  of  1915  Khakhis  of  Mauza 
Salehan,  Muzaffargarh,  gift  to  daugh 
ter  of  property  validly  gifted  in  lieu  of 
dower. 

LI  I  Ind.  Cases  152  Jullundur,  in  pre- 
sence of  5th  collaterals. 
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HELD  VALID.  HELD  INVALID. 


KAKEZAIS— 

10  of  1892  Tahsil  Pasrur,  Sialkote,  will 
favouring  daughter's  children. 

KHATRIS— 

87  of  1900  Lahoris  of  Batala  (if  daughter 
and  her  son  consent) — husband's 
brother  contesting,  gift  to  son-in-law. 


MAJAWARS— 

......  66  >)f  1905  Tahsil  Mails),  Multan,  gift  to 

son-in-law. 

MUHAMMADANS  (Unclassified). 

41    of    1874    Bela  Basti    Ram,    Lahore  ....... 

(by  widow  and  daughter  to  daughter's 

daughter,    estate  held  being  gifted  by 

deceased    husband,      in    presence  of 

deceased's  brother). 
56  of  1878  To  khaiiaclainad  of  28  years 

standing     especially     where  husband 

had  intended  to  gift,    Mauza  Shadiwal, 

Gujrat. 


PATHANS— 

157  of  1890  Daudzais    and    Doabas    of        8  of  1874  Mauza  Sewli,  Gurgaon,  gift  to 
Peshawar    (widow    being    a    sahib-i-  daughter's  son. 

jaidad),  gift  to  daughter's  son. 

S  of  1895  Manuzais  of  Mauza  Saurian, 
Tahsil  Ajnala,  gift  for  benefit  of 
daughter,  in  presence  of  other  daugh- 
ter. 


RAJPUTS— 

126  of  1890  Bhatlis  of  Mauza  Shamka 
Thatti,  Lahore  (in  presence  of  7th 
collaterals),  gift  to  daughter. 

08  of  1913  Mangats  of  Mauza  Jatana, 
Ludhiana,  gift  to  daughter's  sons  in 
presence  of  7th  collaterals. 


147  of  1883  Muhammadan  Tuars  of 
Mauza  Mulvi,  Tahsil  PipH,  Ambala, 
gift  by  widow  to  daughter. 
Gorewah,  Tahsil  Dasuya,  in  presence 
Gorewah,  Tahsil  Dasuya,  in  presence 
of  7th  or  8th  collaterals,  gift  to  daugh- 
ter's son. 


SHEIKHS— 


SYADS— 

172  of  1889  Jullunilur,  gift  to  daughter's 

son,  in  presence  tif  4111  collaterals. 
54  of  1903  Shias  of  Ambala  City,  gift  to 

daughter    of  nwn     inherited  estate  in 

presence  of  5th  collaterals. 
58  of  1910    Sunnis    of    Mauza  Chuma, 

Gurgaon,  gift  to  daughter  in  presence 

of  4th  collaterals. 


2  of  1S03  Muhammadan  Ansaris  of  Basti 
Danishmandan,  gift  by  widow  to 
daughter. 

41  of  1335  Bokharis  of  Jhang,  gift  ta 
daughter. 
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{h).    To  others. 

HELD  VALID.  HELD  INVALID. 


ARAINS— 


ARORAS— 


BANIAS— 


BRAHMINS— 


GUJARS— 

C,  A.  1082  of  1871  Rawalpindi,  gifl  td  rc- 

lali\i'  t)f  husband. 
88  of  1890  Gujai-  Khan,  gift  (o  hublj-iiul's 

sister  in  presence  of  8th  collaterals. 
8   of    1891    lihatanas   of   Tahsil  C.ujrat, 

gift    to  nephew  brought    up    as  son 

from    infancy,    in    presence  of  othei 

nephews,  instance. 


JATS— 

C.  A.  1040  of  '1873  Varaichcs  of  Gujral, 

to  any  relative  who  would  administer 

to  widow's  wants. 
119  of  1883    Mauza  Nadin,    tiujar  Khan, 

g'ft  to  sister's  son  in  jirescnce  of  lolh 

collaterals. 

62  of  1905  Muh.ammadan  Milhus  of 
Muzaffargarh,  daughter  gifu  d  to  Syad 
(in  presence  of  5lh  cuIlaliM  als) , 
piciperlv  inh'^rili'd  from  f.-illicr. 

P.  L.  R'.  226  of  1911  <h. 1.1.1,11-  of 
,Mu7,<illargarb,  gill  I.'  daughlrr  ul  iim- 
perly  taken  in  lieu  of  dower. 

13  of  1912  Tahsil  Lahore,  I.,  son's 
widow's  second  husband  (in  presence 
of  last  holder's  father's  sister). 

KHATRIS— 


6  of  1900  Tahsil  Ludhiana  (in  presence 
of  husband's  brother's  son  and  other 
collaterals),  gift  to  husband's  brother's 
daughter. 

148  of  1890  Dcra  Ismail  Khan  and  Bhak- 
kar,  will  by  a  widow  favouring  her 
deceased  husband's  brother  of  her  hus- 
band's ancestral  and  self-acquired  pro- 
l)erty. 

55  of  1895  Agarwals  of  Bhawani,  gift 
of  part  of  property  to  faqirs  in  pre- 
sence of  collaterals. 


74  of  1899  Sarsuts  of  Tarn  Taran,  gift 
to  husband's  brother  by  daughter, 
who,  in  absence  of  male  lineal  descen- 
dants had  succeeded  her  father,  in  pre- 
sence of  father's  sister's  sons. 

14  of  1892  Tahsil  Kharian.  Widow's 
right  of  gift  is  strictly  limited,  i.e.,  to 
a  collateral  or  one  of  daughter's 
taniily,  who  has  rendered  services. 

70  of  1901  Khatanas  of  Tahsil  Gujrat, 
gift  to  one  collateral  to  detriment  of 
other. 


2  of  1877  Ghumans  of  Ferozepore,  gift 
to  husband's  brother's  daughter. 

78  of  1888  Muhammadan  Kharawals, 
Mauza  Kakar  IMazra  of  Ambala,  gift 
by  widow  in  presence  of  very  distant 
( iillaterals,  to  strangers. 

3  P.  L.  R.  of  1901  Gujranwala,  gift  of 
o\en  small  portion  to  one  reversioner 
to  prejudice  of  other. 


119  of  1901  Mahotras  of  Multan  (Hindu         76  of  1885  Lahore,  gift  in  dharmarth,  if 

Law)  gift  in  dharmarlh  in  presi'nce  of  for  own  spiritual  benefit, 

collaterals    objecting,     daughter  and 
daughter's  son  agreeing. 
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HELD  VALID.  HELD  INVALID. 


KHATTARS— 

  90  of  1394  Rawalijiiidi,  gift    to  sister's 

son  in  presence  of  daughter. 


KORESHIS— 

  79  of  1912  Mauza    Thoru,    Nuh,  Tahsil 

Gurgaon,  gift  lo  one  reversioner  to 
detriment  of  other. 

> 

MU  HAM  MADAMS— (Unclassified). 

  .  19  <'f  1887     Gujral,     daugluers  having 

jointly  succeeded  as  khaiiadamiids 
one,  having  no  issue,  gifted  to  other's 
sons. 

PATHANS  AND  SYADS— 

  74  ..1  1892    B.  Baba    Khel,  Jullundur  (by 

niother^  in  presence  of  gth  collaterals, 
not  strict  agriculturists),  gift  to  deceas- 
ed o\\ncr's  sislei'. 


RAJPUTS 

C.   A.   268  of   1873     iM  uhammadans  of 

Hoshiarpui  . 
C.  A.  1371  of  1873  .MulicUiHiuidans  of  Jul- 

lund  ur. 


SHEIKHS— 

59  of  1904  Tahsil  Rupar,  can  gift  if  con- 
sent. 

126  of  1912,  P.  C.  Ansaris  of  Danish- 
niandan,  Jullundur,  gift  of  estate 
gifted  to  lier  in  full  right. 

olALS— 

SO  of  1915  jhang,  woman  Inhi  riting  land 
from  own  father,  husliand  and  mother's 
(irst  husband  may  will  to  hri-  sciond 
husband  in  presence  of  iotli  and  1 1  ih 
coll.itcrals. 


SYADS— 

25  of  1890  Bokharis  of  Anibala,  gifts 
valid  in  presence  of  7th  collaterals  as 
estate  is  full. 

64  of  1903  Shias  of  Ambala  City,  gift  to 
husband,  in  presence  of  5th  collaterals, 
of  propert>  gifted  by  mother,  who  in- 
herited full  estate. 


79  of  1889  Muhamniadans  ot  Mauza 
Gharaunda,  Karnal,  mother  succeeding 
lo  one  son's  share  cannot  gift  'lo  qnc 
reversioner  to  detriment  of  other. 

94  of  1891  Khakkars  of  Jhelum,  gift  to 
step-son. 

C.  A.  905  of  1901  Gorewahas  of  Jullun- 
dur (in  presence  of  4th  collaterals,  one- 
seventh  property),  gift  to  sister's  son. 


82  of  1902  Maghiana,  Jhang,  where  a 
d.iughter  receives  gift  from  father  for 
life  she  camiot  gift  to  her  own  sons  in 
|)resence  of  sons  and  grandsons  of 
the  father. 


11  of  1896  Atnbala  District,  gift  to  own 
brothers  in  presence  of  husband's 
collaterals. 
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VII.— GIFTS  BY  KHANADAMAD. 

40  of  1896. — Bhatti  Rajputs,  Tahsil  Raya,  Sialkote,  cannot  gift  to  one 
son  to  prejudice  of  other. 

20  of  1904. —  A  kluuiadnihcul  donee,  as  the  estate  is  for  the  benefit  of  wife 
and  issue,  cannot  gift.' 

VIII.— NECESSITY  OF  DELIVERY  OF  POSSESSION 

TO  VALIDATE  GIFT  OR  WILL. 

1.  Is  ordinarily  necessary  in  cases  of  gift  according  to 
Muhammedan  and  Customary  Law,  but  not  according  to 
Hindu  Law,  but  never  in  the  cases  of  wills;  there  is  an  excep- 
tion where  donee  is  a  minor,  and  facts  allow  presumption 
that  the  guardian  donor  has  held  on  his  behalf. 

2.  Delivery  of  possession  is  unnecessary  to  validate  a 

will. 

2  of  1870;  185  of  1903. 

3.  In  following  cases  of  gift  and  circumstances,  held 
not  necessary. 

74  of  1867. — Donee  a  lunatic  niece. 
76  of  1875. — Donee  a  minor. 

153  of  1879.— Where  done  was  jointly  in  possession  with  donor  up  to 
latter's  death — held  cionor's  possession  permissible,  where  gift  is  to  advantage 
Cif  donee,  intention  to  accept  may  be  presumed  under  Hindu  Law. 

19  of  1881. — Donee  minor. 

57  of  1882. — Property  admitting  of  partition  :  gift  valid  where  possession 
of  sliare  given  without  definition  of  share. 

86  of  1882. — Donee  minor,  if  intention  to  gift. 
XXXV  Mad.  120  ditto. 

87  of  1882. — Donee  wife  in  lieu  of  dower.  Even  if  property  was  share 
of  undivided  divisibe  property,  as  gift  is  Jiibha-hil-ivc. 

91  of  1883. — Donee  minor. 

21  I^,  L,  R.  of  1901. — Aroras  of  Ferozepore  City.  Under  Hindu  Law 
delivery  of  possession  is  not  necessary  to  validate  gift,  but  there  must  be 
acceptance  by  the  donee.  Production  of  deed  may  be  some  evidence  of 
acceptance,  but  if  donee,  who  lived  with  donor  till  death  produces  it  after 
donor's  death,  no  presumption  of  acceptance  arises. 

32  of  1908. — Under  Hindu  Law  giving  of  actual  and  exclusive  posses- 
sion unnecessary,  therefore  where  person  executed  and  registered  deed  to  one 
living  with  him  as  mistress,  and  gave  her  power  to  receive  deed  after  regis- 
tration, gift  binding. 

40  of  1912. — (iift  to  minor  daughler  living  with  her  husband  as  khana- 
dajiiad,  if  publication  in  Court. 

Sec  also  45  of  1881  ;  23  of  1896;  106  of  1901  ;  45  of  1906;  15  Mo.  I.  A. 
81;  XI  Cal.  ]2i  ;  XV  Cal.  684;  IX  Bom.  326;  X\'III  Bom.  336;  XXVIJ 
Bom.  31  ;  XXI  All.  1G5  ;  XXV  All.  358. 


191 

3.  In  following  cases  and  circumstances  held  neces- 
sary : — 

107  of  1868. 

6i  of  1871. — Under  Muhammadan  Law  gift  of  mortgaged  land  impos- 
sible unless  donee  in  possession,  but  where  licirs  of  donor  allowed  donee  to 
join  in  suit  for  redemption,  held  donee  entitled  to  a  share. 

53  of  1873. — If  property  undivided,  but  partition  possible  consistent  with 
preservation  of  all  its  uses. 

76  of  1875. — Where  proprietor  executed  deeds  long  before  death  in  favour 
of  4  sons  leaving  small  portion  for  5th  and  later  has  3  more  sons  and  retains 
possession  till  death. 

137  of  1879. — Gift  to  non-resident  son-in-law. 

130  of  1884. — Possession  by  a  de  facto  guardian  on  behalf  of  a  minor 
donee  held  not  proved  by  mere  fact  of  deed  of  gift. 

43  of  '884  ;  C.  A.  1839  of  1884  ;  3  of  1886 ;  16  W.  R.  88. 

106  of  1886. — Even  where  minor.  As  far  as  possible  donor  must  show 
in  some  clear  way  he  is  holding  for  minor. 

Gujars,  Mauza  Hail,  Tahsil  Kharian,  donee  minor  married  daughter  liv- 
ing with  donor. 

112  of  1889. — Gift  reserving  possession  to  donor  during  life  of  no  effect, 
but  in  case  of  minor  donor  may  retain. 

36  ol  1891. — Custom  generally  requires  that  a  gift  to  be  valid  must  be 
perfected  ])y  a  delivery  of  possession.  An  exception  exists  in  case  of  a  gift 
to  a  minor,  in  which  case,  where  there  is,  on  the  part  of  the  father  or  other 
guardian,  a  real  and  bona  fide  intention  to  make  a  gift,  the  law  will  be  satisfied 
without  a  change  of  possession,  and  will  presume  the  subsequent  holding  of 
the  property  to  be  on  behalf  of  the  minor  donee. 

cy.  23  w.  R.  208  p.  c. 

15  of  1895. — Awans,  Mauza  Pachnand,  Attock.  A  case  of  gift,  not 
followed  by  possession,  which  might  have  been  upheld  had  possesion  been 
delivered — donee  a  minor  who  resided  with  donor  for  a  few  days  only  befora 
donor's  death. 

45  of  1901- — The  primary  rule  of  decision  in  a  case  of  gift,  in  the  Punjab 
is  custom,  and  possession  is  ordinarily  necessary  to  complete  it,  and  even 
urider  Hindu  Law  a  gifr,  which  the  donor  immediately  after  repudiated  and 
which  he  did  all  in  his  power  not  to  perfect  and  in  which  possession  was  never 
given,  is  invalid. 

44  of  1902.— Syads,  Masania,  Gurdaspur,  gift  to  panla-nashin  non- 
resident daughters. 

See  also  22  of  1867  ;  188  of  1889;  33  of  1891  ;  34  of  1891  ;  61  of  1893  > 
91  of  1894;  106  of  190 1  ;  Xr  All.  i;  XXI  All.  170;  VI  Bom.  6c,o:  XVIIl 
Bom.  688,  0  > 
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IX.— DEATH-BED  GIFTS. 

1.  Under  Muhammad  an  Law,  gifts  in  contemplation 
of  death  are  inoperative  generally.  Nearly  all  Muham- 
madans  in  the  Punja]),  even  when  following  customery  law 
observe  this  rule. 

2.  Cases  illustrative  of  rule. 

29  of  1868. — A  "death  disease"  under  Muhammadan  Law  is  not  neces- 
sarily a  disease  of  wliirli  a  man  dies,  but  one  looked  on  generally  as  iatal 
or  one  in  which  he  is  in  dail_\-  expectation  of  death. 

37  of  1872. — Mahks  of  Shamsabad,  Attock.  A  death-bed  g-Ift  under 
Muhammadan  Law  does  not  require  ihe  (^onsent  of  all  the  heirs.  If  some  con- 
sent anfl  some  dissent  the  gilt  is  \alid  ijnoad  the  shai'cs  of  Ihe  lormer,  and 
such  (Minsent  is  irrevocable  after  tlie  donnr's  dcatli. 

104  of  1881. — Moghals  of  Rawalpindi.  Death-ded  gift  of  all  property 
to  ne[)hew  in  presence  of  widow  held  \-arid  to  extent  of  ont'-thii\l  onlw 

3  of  1S86. — We  do  not  think  thrit  the  fa.cl  of  the  donor  ha\ino-  been  out 
of  health  for  long,  and  dying  2  months  after  the  gift  is  a  finding  that  the  gift 
was  made  during  a  death  sickness. 

15  of  1895. — Muhammadan  Awans  of  Tahsil  Talagang.  Gift  in  contem- 
plation of  death  and  without  possession  !n\'alid. 

52  of  1895. — A  death-bed  gift  b\'  Muhammadan  to  prejudice  of  some  heirs 
is  invalid  without  their  consent. 

141  P.  L.  R.  of  1901. — According  1(1  Midiummadan  Law  a  death-bed  gift, 
perfected  by  possession,  operates  as  a  w  ill  and  is  valid  to  the  extent  of  one- 
third,  if  made  to  a  stranger. 

When  it  appeared  the  donor  was  seriously  ill  at  the  time  of  tlie  gift  and 
died  in  3  weeks  after,  it  might  be  presumed  the  gift  was  in  contemplation  of 
death. 

135  of  1907. — A  gift  made  by  a  sick  person  aged  80,  3  days  before  death, 
must  be  regarded  as  in  contemplation  of  death. 

See  XLII  Cal.  361  as  to  death-bed  gifts  in  lieu  of  dower. 

X.— TRUSTS  EXPRESSED  IN  GIFTS  AND 
CONDITIONAL  GIFTS. 

43  of  iS6y.—VidQ  XI. 

17  of  1874. — A  donee  receiving  land,  subject  to  [)i-ovItling  donor  vith 
maintenance,  cannot  alienate,  witlicMit  making  suflicietit  provision  for  such 
maintenance. 

120  of  1882. — A  gift  to  A  with  reversion  to  B  is  valid,  but  the  condition 
of  reversion  is  inoperative,  and  B  acquires  no  right  under  the  gift  by  Muham- 
madan Law. 
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P.  W.  R.  73  of  1908. — Where  a  deed  of  gift  begins  with  numerous  con- 
ditions limiting  the  riglits  of  the  donee,  the  first  being  that  the  donee  will  keep 
the  property  for  life,  but  it  ends  by  saying  the  donor  or  his  heirs  will  have 
nothing  to  do  with  the  gifted  property,  it  is  a  deed  conferring  absolute  owner- 
ship on  the  donee. 

270  P.  L.  R.  of  191 3. — Under  Muhammadan  Law  a  gift  by  a  husband 
to  his  wife  with  the  condition  that  the  donee  would  have  only  a  life  interest 
and  that  after  her  death  the  property  would  revert  to  the  heirs  of  the  donor 
is  valid,  but  the  condition  is  void. 

XI.— REVOCABILITY  OF  GIFTS. 

87  of  1866. — By  Hindu  Law  and  l^unjab  Customary  Law  if  deeds  of  gift 
are  not  fully  carried  into  effect  and  the  donee  fails  in  his  obligation,  while  the 
donor  is  still  in  possession,  the  latter  can  revoke. 

43  of  1867. — A  gift  of  money  in  trust  for  charitable  objects,  when  the  trust 
is  completely  created  for  definite  objects  of  bounty  and  acted  upon,  is  not 
revocable. 

50  of  1867. — A  gift  by  a  father  to  a  son  followed  b}'  possession  becomes 
absolute  and  is  irrevocable. 

45  of  1901. — Vide  VIII. 

Cf.  91  of  1894;  XXII 1  Bom.  131  ;  XXIII  Cal.  15  P.  C. 

XII.— DUTY  OF  SUCCESSFUL  CONTESTANT  RE 
EXPENDITURE  OF  DONEE. 

70  of  1896. — Must  refund  funeral  expenses  defrayed  by  donee. 

XIII.— CONDITIONAL  WILLS  WITH  REMAINDER. 

176  of  1888. — Awans  of  Peshawar.  May  will  self-acquired  property  to 
A's  mother  with  remainder  to  A. 

10  of  1892. — Kakezals  of  Mauza  Naushera,  Sialkote,  gift  to  widow  and 
thereafter  to  daughter  permitted. 

XIV.— AN  ADOPTION  IS  NOT  A  WILL. 

170  of  i88i. — A  statement  by  a  man  that  another  person  is  his  adopted 
son  is  not  equivalent  to  a  will  in  his  la\  our,  in  case  it  is  lound  tiie  adoption  is 
invalid. 

I        170  of  188S. — A  declaration  that  A  is  adopted  and  is  heir  ib  not  a  will. 
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V.-OTHER  ALIENATIONS. 

GENERAL— 

The  theory  of  land  tenure  in  the  Punjab  is  that  land 
ultimately  belongs  to  the  tribe  or  village  community,  and 
that  the  holder  for  the  time  being  is  not  empowered  to  alien- 
ate it,  except  for  necessary  purposes.  The  theory  has  been 
extended  to  cover  subsequent  acquisitions  by  individuals, 
and  the  same  restrictions  have  been  applied  generally  to  all 
land  ancestral  qua  the  alienor.  This  theory  is  one  which  is 
considerably  modified  in  actual  practice,  and  the  objects 
below  are  to  show  exceptions  to  this  theory,  limitations  on 
it,  and,  even  where  alienations  are  strictly  prohibited,  who 
is  entitled  to  object  and  under  wiiat  circumstances  aliena- 
tions can  be  niade. 

The  strict  agnatic  theory  is  expounded  at  length  in  107 
of  1887,  F.  B. 

107  of  '887,  F.  B. — The  holder's  title  in  land  has  grown  up  out  of  a 
state  of  things,  which  renders  it  improbable  that  he  possessed  a  power  of 
transfer.  The  land  came  to  him  as  a  member  of  a  village  community,  which, 
at  no  distant  period,  held  the  whole  of  their  lands  jointly,  recognizing-  in  the 
individual  members  only  a  right  of  usufruct,  that  is  a  right  to  enjoy  the 
profits  of  the  common  land  actually  cultivated  by  him  and  his  family,  and 
to  share  in  those  of  the  portion  still  under  joint  management.  In  such  a 
community  the  proprietary  title  and  the  power  of  permanently  alienating 
parts  of  the  common  property  is  vested  in  the  whole  body.  These  com- 
munities have  in  their  turn  sprung  from  a  still  more  primitive  state  of 
society,  in  which  the  proprietary  unit  was  the  tribe.  The  only  trace  of  the 
latter  state  now  to  be  found,  is  the  fact  that  the  villages,  formed  out  of  the 
tribe,  generally  lie  in  groups,  and  follow  the  same  custom,  and  in  some  of 
them  adoption  is  restricted  to  members  of  the  tribe.  But  amongst  the 
villages  some  to  this  day  preserve  their  original  form  of  a  joint  proprietary 
body,  in  others — and  these  are  the  majority — the  common  land,  or  a  large 
portion  of  it,  has  been  permanently  divided  among^st  families,  and  in  some 
cases  among-  individuals.  But  even  where  the  sub-division  has  proceeded 
furthest,  the  power  of  dealing  with  the  land  is  not  absolutely  free. 

It  is  always  restricted  by  rules  of  pre-emption  which  enable  all  members 
of  the  community  to  exclude  strangers,  and  it  is  universally  admitted  that  a 
proprietor,  who  has  male  heirs,  cannot,  except  for  necessity,  alienate  without 
their  consent.  It  is  not  unreasonable  to  presume  that  the  absence  of  male 
lineal  heirs  does  not  confer  on  a  proprietor  privileges  greatly  in  excess  of  those 
enjoyed  by  his  fellows.  It  would  only  be  natural  that  in  such  a  case  the  next 
male  collateral,  if  within  a  reasonable  degree  of  relationship,  so  near  we 
may  say  as  to  be  looked  on  as  a  member  of  the  same  family,  should  take  the 
place  of  the  lineal  heirs,  and  that  his  consent  to  the  alienation  of  land,  \\'hich 
by  the  customary  rules  of  inheritance,  would  have  descended  to  him,  should 
also  be  necessary.    The  land,  even  when  not  nominally  join,  is  considered  as 
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belonging  to  the  family,  and  the  consent  of  the  family,  or  at  any  rate  of  the 
members  of  the  family  most  interested,  would  naturally  be  necessary  to  any 
transaction  affecting  it  permanently. 

Admittedly  under  Sikh  rule  alienations,  except  for  necessity,  were  almo; 
unknown. 

The  fact  that  the  onus  is  on  an  alienee  has  special  reference  to  those  parts 
of  the  Punjab  where  the  Jat  agriculturists  arc  members  of  well-known  tribes, 
whose  villages  are  fairly  numerous,  and  generally  contiguous.  In  other  cases, 
it  may  be  that  Jats  are  not  bound  by  any  tribal  or  even  common  village  tie, 
that  no  inference  can  be  drawn  from  the  published  records  of  custom,  or  that 
alienations  have  taken  place  without  objection. 

In  respect  of  ancestral  immoveable  property  in  the  hands  of  any  individual, 
there  exists  some  sort  of  residuary  interest  in  all  the  descendants  of  the  first 
owner  or  body  of  owners,  however  remote  and  contingent  may  be  the  pro- 
bability of  some  among  such  descendants  even  having  the  enjoyment  of  the 
property.  The  owner  in  possession  is  not  regarded  as  having  the  whole  or 
sole  interest  in  the  property,  and  power  to  dispose  of  it,  so  as  to  defeate  the 
expectations  of  those  who  are  deemed  to  have  a  residuary  interest  and  who 
would  take  the  property,  if  the  owner  died  without  disjaosing  of  it. 

It  is  lliis  sentiment  which  in  part  accounts  for  the  claim  so  frequently 
made  by  the  proprietary  body  to  lands  within  village  boundaries  left  owner- 
less. 

The  mere  circumstance  that  immoveable  property  is  ancestral  a 
presumption  that  the  individual  in  possession  has  not  an  unrestricted  power 
of  disposition,  but  only  a  power  liable  to  be  controlled  by  those  descendants 
of  the  common  ancestor,  whom  custom  regards  as  being  by  community  of 
descent  sufficiently  interested  to  be  entitled  to  interfere. 

See  also 

137  of  1884. — It  is  unquestionable  that  archaic  ideas  of  real  property 
ownership  prevail,  and  that  the  agnatic  family,  and,  in  some  cases,  perhaps 
the  village,  as  being  itself  the  family,  is  still  looked  on  as  the  owner  of  the 
ancestral  land.  It  is  certain  that  customs  of  this  nature  do  not  arise  capri- 
ciously and  causelessly,  and  it  is  scarcely  possible  that,  in  Sikh  times,  a  free 
right  to  alienate,  whether  agnates  objected  or  not,  should  exist,  and  yet  when  • 
English  notions  of  law  came  into  the  country  the  right  should  become  restrict- ' 
ed  and  limited. 

73  of  1895. — The  principle  of  io7  of  1887  is  that  1^"-">\ver  of  alienation, 
is,  at  its  origin  a  restricted  power  in  respect  of  ancestral  Fand  in  village  com- 
munities. 

The  extension  of  the  prinei})le  to  all  ancestral  property 
is  explained  in  89  of  1898  and  11  of  1899. 

89  of  1898. — The  law  of  restriction  had  its  origin  in  settlements  of  tribes 
or  conglomeration  of  them  over  large  tracts  of  land,  and  in  villages  which 
were  held  by  their  descendants  for  generations,  but  it  is  of  wider  application, 
and  applies  equally  in  holdings  occupied  or  acquired  by  individual  proprietors. 

II  of  1899. — The  rule  of  restriction,  though  taking  its  origin  primarily 
from  tribal  tenure  of  land,  and  dating  back  to  a  time  when  land  was  held 
in  common,  nevertheless  applies  to  individual  holdings  as  well  as  acquisitions 
by  a  common  ancestor,  subsequent  to  the  tribal  settlement. 
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II. -PRESUMPTIONS  IN  REGARD  TO  ALIENATIONS 

BY  MALES. 

1.  GENERAL— 

The  general  presLimptioii  among  agriculturists  there- 
fore, is  that  males  can  alienate  their  self-acqnired  property 
at  will. 

70  of  1876;  2  of  1877;  41  of  1879;  63  of  18S0;  2  of  1881  ;  29  of  1881  ; 
127  of  1883  ;  59  of  1885  ;  170  of  1888 ;  176  of  1888  ;  125  of  1890  ;  10  of  1893  ; 
120  of  1893;  53  of  1897;  76  of  1898;  85  of  1900;  12  of  1901  ;  66' 
of  191 1  ;  63  of  1912  ;  Contra  2  of  1877;  17  of  1886  (Arains)  ;  24  of  1892  (Brah- 
mans) ;  17  of  1894  (Jats). 

but  not  their  ancestral  property  beyond  the  term  of  their 
own  lives. 

2,    AMONG  JATS  OF  THE  CENTRAL  PUNJAB  AND  ALSO  OTHER 
AGRICULTURAL  TRIBES  THE  OMjS  OF  SHOWING  THE 
VALIDITY  OF  A  SALE  IS  ON  THE  ASSERTOR  ;  THE  INITIAL 
PRESUMPTION   IS  AGAINST  SALES  WITHOUT  NECES- 
SITY. 

3  of  1884;  22  of  1884;  52  of  1884;  106  of  1884;  108  of  1S84;  1^7  of 
1884';  164  of  1884;  81  of  1887;  104  of  1887;  107  of  1887,  F.  B.  ;  26  of 
1888;  144  of  1888:  167  of  1888;  14  of  T890;  40  of  1890;  41  of  1800;  89 
of  1890;  75  of  T8tji  ;  79  of  1891  ;  10  of  1893;  loi  of  1893;  117  of  1893; 
2  of  1895  ;  73  of  1895  ;  15  of  1896 ;  75  of  1898  ;  73  of  191 2  ;  76  of  1914  ;  43  of 
1916  ;  56  of  1917. 

Contra  earlier  rulinj^s,  81  of  1877;  27  of  1879;  159  of  1879;  50  of  1884; 
107  of  1885;  58  of  1887;  69  of  1887.  See  also  51  of  1910;  69  of  1916;  C  .A. 
2204  of  1918. 

Consequently  alienations  permitted  before  the  uiiiis  was  finally  settled 
must  be  considered  with  reference  to  the  change  of  muis. 

In  doubtful  cases  this  onus  has  been  held  to  appiv,  amongst  others  in  52 
of  1892,  to  Awans  of  Rawalpindi. 

The  following-  should  also  be  noted  in  this  connection  : — 

(a).    The  rule  is  even  stricter  when  alienor  has  sons. 

2  of  1895. 

(6).  The  presumption  applies  equally  to  the  Eastern  as 
to  the  Central  Punjab. 

73  of  1895,  ^-  compact  villages. 

(c)  .  The  rule  applies  where  the  alienee  lives  with  the 
alienor. 

53  of  1892. 

(d)  .  The  presumption  is  very  strong,  where  the  village 
is  occupied  by  members  of  one  tribe. 

33  of  1889,  14  of  1890. 

(e)  .  The  presumption  applies  to  alienations  of  occu- 
pancy right  when  the  custom  is  shown  to  exist  as  regards 
ancestral  land . 

21  of  1904.    See  also  p.  262  infra. 
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(/).    Joint  and  separate  property  arc  on  the  same  foot- 
ing 

99  of  1880 ;  19  of  1881  ;  87  of  1882  ;  91  of  1894. 

3.  THE  SAME  PRESUMPTION  DOES  NOT  EXIST  IN  REGARD  TO 
NON-AGRICULTURAL  TRIBES.  IN  SUCH  CASES  THE  ONUS 
LIES  ON  PEOPLE  ASSERTING  SUCH  TRIBES  FOLLOW 
CUSTOM. 

103  of  1902. — The  same  presumption  (us  to  following-  custom)  does  not 
arise  in  the  case  of  persons  who  do  not  depend  on  the  land  for  their  support  : 
the  onus  probandi  that  such  persons  are  g-overned  b}'  custom  rests  on  the 
party  making  the  assertion.     (Brahmins  of  Lahore). 

115  of  1907. — Members  of  non -agricultural  tribes  are  not  to  be  held 
bound  by  agricultural  custom  simply  because  they  happen  to  own  land  and 
to  be  living  with  members  of  agricultural  tribes.     (.\roras  of  Chakwal). 

So  also  107  of  igoi. — Bhandari  Khatris  of  Tarn  Taran. 

12  of  1906. — Khatris  who  had  long  held  land. 

But  see  P.  W.  R.  87  of  1911. 

4.  NOR    DOES   THE   PRESUMPTION    APPLY   TO    MEMBERS  OF 

AGRICULTURAL   TRIBES    WHO    HAVE    CEASED    TO  BE 
AGRICULTURISTS. 

55  of  1908. — In  matters  of  alienation  descendants  ol  a  Rajput,  who  had 
acquired  urban  immoveable  property  as  a  means  of  investment  out  of  the  pro- 
ceeds of  Government  service,  should  not  be  presumed,  merely  because  they 
are  Rajputs,  to  be  governed  by  custom,  and  the  nuns  prohanLVi  is  on 
objector. 

P.  L.  R.  270  of  1913. — Where  a  family,  though  belonging  to  an  agri- 
cultural tribe,  has  altogether  drifted  away  from  agriculture  as  its  main 
occupation,  the  presumption  no  longer  attaches. 

5.  MISCELLANEOUS. 

(a).    Inclusion  of  a  tribe  in  the  Punjab  Alienation  Act 
schedules  neither  proves  a  tribe  is  one  which  follows  custom,  | 
nor  does  the  exclusion  prove  it  is  not. 

5  of  1906  and  16  of  1906. 

(h).    The  presumption  of  107  of  1887  does  not  apply  to 
Sirsa.    101  of  1892. 

(c).    Mere  fact  that  the  property  is  situate  in  a  large  | 
place,  almost  a  town,  where  frequent  alienations  without 
objection,  does  not  affect  case,  75  of  1898. 

III.— WHAT  IS  ANCESTRAL  PROPERTY. 

1.    PROPERTY  WHICH  IS  ANCESTRAL. 

{a).  Land  to  be  ancesiral  must  be  land  which  was  for- 
merly owned  by  an  ancestor  common  to  the  alienor  and  the 
collateral,  objecting  to  his  disposition  of  it. 

2  of  i88i  ;  43  of  1890 ;  32  of  1895,  F.  B.  ;  43  of  1898  ;  76  of  1898 ;  89  of 
i8<)8;  81  of  1901  ;  93  of  1901  ;  42  of  1910,  P.  C,  P.  W.  R.  109  of  1910; 
p.  L.  R.  191  of  ic)i3  ;  P.  T..  R.  71  of  1915  ;  C.  A.  2474  of  1915. 
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93  of  1901. — When  self-acquired  property  of  an  uncle  is  inherited  by 
Iiis  nepliews,  such  property  is  not  ancestral  among-  the  nephews'  sons,  as  it 
was  never  held  by  a  common  ancestor. 

(b)  .  Land  jointly  acquired  is  not  ancestral  property  as 
between  the  acquirers  or  as  between  the  descendants  of  the 
different  acquirers,  though  it  will  be  ancestral  as  between 
the  descendants  of  any  one  of  the  joint  acquirers. 

76  of  1898. — Where  property  is  acquired  by  K  and  his  brothers,  and  it 
was  never  held  by  their  father,  it  is  not  ancestral  property  of  any  of  K's 
collaterals. 

(c)  .  The  ancestral  nature  of  land  is  still  retained  if  the 
alienor  has  acquired,  not  in  a  direct  line  of  descent,  Init  col- 
laterally from  a  descendant  of  the  common  ancestor. 

88  of  1893. — Land  descended  from  a  common  ancestor,  even  where  a 
man  inherits  it  from  his  brother,  is  ancestral. 

(d)  .  The  ancestral  nature  of  land  is  not  changed  by  the 
mere  fact  that  it  has  passed  through  the  hands  of  illegiti- 
mate children  or  a  female  in  inheritance. 

32  of  1895    \    Where  a  woman  succeeds,  in  preference  to  or  In  default 
74  of  1899   /  of  male  heirs  to  property,  which,  had  it  descended  through 
males,  would  have  been  ancestral,  she  simply  acts  as  a  conduit  to  pass  on 
her  property  to  her  sons,  and  the  property  still  remains  ancestral. 

50  ol  1895. — Even  where  property  has  passed  through  illegitimate 
children  it  is  still  ancestral,  if  it  came  from  a, common  ancestor. 

(e)  .  The  ancestral  nature  is  not  changed  by  the  fact 
that  the  property  has  come  to  the  holder  through  its  aban- 
donment by  a  collateral  descended  from  a  common  ancestor. 

31  of  1894. — Property  originally  a  common  ancestor's  does  not  cease 
(o  be  ancestral  because  it  comes  to  a  descendant  of  that  common  ancestor 
through  abandonment  of  it  by  a  near  relation  rather  than  by  simple 
inheritance. 

P.  W.  1?.  109  of  1910. — In  the  case  of  a  village  founded  by  a  common 
ancestor,  the  land  in  the  hands  of  a  co-sharer,  which  has  been  left  by  other 
co-sharers,  who  absconded  or  absented  themselves  in  straitened  circumstances, 
;s  ancestral. 

but  see, 

P.  L.  R.  178  uf  1905. — When  a  village,  founded  by  the  common 
ancestor  of  the  parties,  is  abandoned  by  the  descendants  for  a  long  period, 
in  this  case  100  years,  and  some  descendants  then  re-occupy  the  land 
not  on  ancestral  shares,  but  according  lo  wliat  each  one  desires,  the  orij^inal 
ownership  is  not  lo  be  tak-cn  into  account  in  delermining  wiieihrr  or  not 
tlie  property  in  suit  is  ancestral- 

(/).  Property  gifted  to  a  kliaiuulaiKad  is  ancestral  pru- 
perty  of  his  sons. 

See  also  in  this  connection  rulings  under  "'The  Institu- 
tion of  khanadamadi,'^ 


40  of  1896. — Property  gifted  to  a  daughter  and  khanadamad  is 
ancestral  property  and  non-alienable  by  the  khanadamad  to  the  prejudice 
of  his  sons. 

{(j).  Property  obtained  by  compromise  in  a  suit  to 
determine  a  right  to  inherit  ancestral  land  is  ancestral. 

50  of  1895. — A,  being  a  Sodhi,  married  a  Mussulniani,  and  had  issue. 
He  gifted  certain  property  to  such  issue,  and  after  litigation-  by  other 
sons,  a  compromise  was  made,  whereby  these  sons  retained  certain  property 
gifted.  It  was  held,  as  they  got  the  property  by  compromise  on  the 
question  of  their  right  to  inherit,  tlie  property  was  ancestral. 

(Ji).  Where  a  man  buys  property  and  gets  the  deeds 
executed  in  his  son's  name,  the  property  is  ancestral,  qua 
the  sons. 

p.  L.  R.  158  of  1908. 

(«■).    Ancestral  property  includes — 

(i)  Shamilat  partitioned  subsequent  to  the  death  of 
the  common  ancestor,  or  exclusively  occupied  by  one  pro- 
prietor. 

lo  of  1893. — Speaking  generally  a  plot  of  shamilat  land,  which  accrues 
to  a  member  of  the  proprietary  body,  accrues  to  him  by  reason  of  his  member- 
ship of  that  body  and  would  not  be  regarded  as  a  self-acquisition.  His  title 
to  share  in  the  sliamilat  is  the  fact  that  he  is  one  of  the  malikan  deh.  If  a 
])0(\y  (if  proprietors  in  possession  of  the  t  illage  lands,  whicli  as  an  entirety 
had  devolved  upon  them  from  their  ancestors,  the  founders  of  the  village, 
and  holding  part  of  such  land  in  severalty  and  part  as  shamilal,  were  to 
divide  the  whole  of  the  shamilat.  no  one  would  suggest  that  the  portions 
acquired  in  the  partition  by  individual  proprietors  were  self-acquired. 

The  same  rule  applies  to  a  case  where  a  proprietor  has  brought  under 
his  exclusive  cultivation  a  plot  in  the  shamilat. 

C.  A.  599  of  1891. — Shamilat  in  a  village  founded  by  a  common  ancestor 
which  the  deceased  has  broken  up  is  ancestral  property. 

{ii)  Houses,  being  those  of  an  agriculturist,  in  a  vil- 
lage, they  being  considered  as  an  appanage  to  the  land  and 
going  with  it. 

50  of  ib'jj,  F.  B.,  3 J  ol  1905, 
See  dlbo 

90  of  iSgi.— Houses  m  the  village  homestead,  in  the  absence  of  strong 
evidence  to  the  contrary,  must  be  regarded  as  an  appendage  to  the  agricul- 
tural land. 

but  contra 

P.  L.  R.  272  of  1913. — In  absence  of  proof  that  the  house  is  ancestral, 
it  is  to  be  deemed  acquired. 
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cf. 

85  of  1900. — When  land  in  a  village  is  self-acquired  the  house  follows 
the  same  rule. 

(m)    Mesne  profits— 90  of  1891. 

{Ic)    Occupancy  rights  merged  in  ancestral  holdings. 

27  of  i8y6. — Where  proprietors  in  ancestral  land  acquire  the  occupancy 
rights  therein-  the  occupancy  rights  are  merged  in  the  proprietary  rights, 
and  become  ancestral. 

{v)  Where  ancestral  property  is  exchanged  for  other 
property  the  property  received  in  exchange  takes  the  nature 
of  the  property  parted  with,  and  becomes  ancestral  property. 
C.  A.  304  of  1897,  57  of  1910  and  120  of  1918;  see  also  XLI 
Cal.  870. 

{vi)  Land  purchased  with  the  proceeds  of  compensa- 
tion paid  by  Government  for  acquiring  ancestral  land  is 
ancestral— P.  L.  E.  3  of  1910. 

2.    PROPERTY  WHSGH  SS  NOT  Af^CESTRAL. 

{a)  Where  property  was  once  held  by  a  common  ances- 
tor, its  ancestral  nature  is  lost  if  it  has  come  to  the  alienor  by 
means  other  than  inheritance  or  act  similar  to  inheritance. 

no  of  1884. — Where  a  co-sharer,  owing  i/sth  of  -x  property  has  bought 
tihe  remaining  4/5ths  share  from  the  other  co-sharers,  those  4/5th  shares  are 
self-acquired  and  not  ancestral  of  the  acquirer. 

50  of  igo2. — Property  once  acquired  by  a  common  ancestor,  possession 

of  which  was  for  a  long  time  discontinued,  and  again  acquired  b\'  a  member 
of  the  family,  who  was  not  a  common  ancestor,  is  not  ancestral. 

59  of  1909. — Land  ceases  to  be  ancestral  if  it  comes  into  the  hand.-,  of  iui 
owner,  olherwise  than  by  descent  or  by  reason  merely  of  bis  connection 
with  the  common  ancestor;  therefore,  where  the  alienor  acquired  a  share  ol 
property  from  another  descendant  of  the  common  ancestor  by  purchase,  the 
property  is  not  ancestral. 

(6)  Property  acquired  out  of  the  income  of  ancestral 
property  is  not  itself  ancestral. 

91  of  1876. — The  sjtvinys  by  a  wldovv  are  her  self-acquired  properly. 

4  of  1900. — The  profits  of  ancestral  property  and  purchases  effected 
therewith  are  not  ancestral  property  under  customery  law,  in  such  a  sense  that 
a  descendant  of  the  ancestor,  from  whom  such  property  devolved,  can 
interfere  witih  the  disposal  of  such  profits  or  purchases,  hence  a  proprietor  can, 
out  of  profits  of  an  ancestral  estate,  take  a  mortgage  in  names  of  3  out  of  4 
of  his  sons. 

12  of  1901.- — ^The  Hindu  Law  rule  that  accretions  from  ancestral  property 
are  themselves  ancestral  cannot  be  applied  to  those  governed  by  custom. 

13  of  1902. — Property  acquired  from  income  or  profits  of  ancestral 
property  is  not  ancestral  property. 
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50  of  1902  as  13  of  1902,  also  P.  L.  R.  3  of  1901,  C.  A.  304  of  1897. 
C.  A.  631  of  1901,  13  of  1916,  XXXV  All.  551. 

2  of  1910. — Land  acquired  by  pre-emption,  the  price  of  which  was  raised 
by  the  mortgage  of  ancestral  land,  is  not  ancestral. 

29  of  191 1. — A  mortgage  of  land  acquired  by  a  female  is  not  ancestral 
property  because  the  mortgage  money  was  paid  by  her  out  of  the  income 
derived  from  ancestral  property. 

86  of  191 5. — The  customary  rule  that  profits  from  ancestral  property 
is  self-acquired  property  has  been  adopted  by  Aroras  of  Mauza  Vidor,  Dera 
Ghazi  Khan. 

See  however 

58  of  1880. — A  Hindu  widow  who  converts  usufruct  of  ancestral 
immoveable  property  into  other  immoveable  property  cannot  dispose  of  it 
otherwise  than  she  might  have  done  had  it  descended  to  her  in  that  form 
from  her  husband — Plowden,  J.,  dissenting. 

(c)  .  If  property  be  jointly  acquired  by  two  persons  the 
share  of  one  is  not  ancestral,  qua  the  descendants  of  the 
other. 

24  of  1892. 

(d)  .  Land  inherited  by  an  adoptee  from  his  adoptive 
father  is  not  ancestral  qua  the  adoptee's  son. 

66  of  1908,  qc)  of  1914,  7i  of  1915,  107  i)f  i<)i5,  but  contra  25  of  iqoi. 

If  taken  by  the  adoptee's  son  it  is  ancestral  qua  his  son. 

71  of  loi.S- 

(e)  .  Though  property  may  be  ancestral  between  A  and 
B,  it  cannot  be  regarded  as  ancestral  as  between  A  and  B's 
widow,  when  such  widow  is  not  entitled  to  succeed  thereto. 

(/).  Land  not  acquired  by  a  common  ancestor  and  his 
collaterals  is  not  ancestral  qua  the  latter. 

p.  L.  R.  191  of  1913. 

(g)  .  Land  taken  by  a  sister  from  her  brother,  which  he 
had  inherited  from  her  father,  is  not  ancestral  in  the  hands 
of  her  sons. 

p.  W.  R.  120  of  1910. 

(h)  .  Property  acquired  by  a  person  from  his  maternal 
uncle  by  gift  is  self-acquired  in  hands  of  donee. 

p.  L.  R.  83  of  1910. 

(?■).  Mere  occupation  by  common  ancestor  does  not 
make  it  ancestral. 
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8i  of  igof. — When  the  lands  of  a  village  are  held  by  various  races,  and 
were  given  simply  to  anyone  who  would  undertake  their  burdens,  a  portion 
of  such  land  cannot  be  considered  ancestral,  merely  because  an  ancestor 
may  have  held  it  or  other  land  in  the  village  in  past  times. 

(/').  Where  the  coininon  ancestor  acquired  occupancy 
rights  on  Government  tenancy  land,  and  some  of  his  sons 
subsequently  bought  the  proj^rietary  rights,  inasmuch  as 
the  occupancy  rights  became  merged  in  the  projU'ietary , 
rights,  the  property  was  not  ancestral  qua  the  son  of  another 
son. 

129  of  1916 ;  5  of  1918. 

(Jc).  Mortgagee  rights  in  lands  mortgaged  are  not  an- 
cestral property.  — 

59  of  1909. 

(/).  Wbere  ])ro]ierty  is  ])arny  anceslral  and  |)arlly  iiol, 
and  the  portions  which  are  ancesti-al  and  non-ancestj'al  ean- 
itiot  be  marked  off,  the  whole  must  be  regarded  as  non-an- 
cestral. 

42  of  iqio  P.  C. — The  fact  that  the  last  owner  acquired  some  lands 
by  purchase  and  others  by  the  abandonment  of  a  collateral,  there  being  no 
evidence  defining  the  boundaries,  is  insufficient  to  show  any  particular  plot 
is  ancestral. 

See  also  121  of  1893. 

3.    ONUS  AND  PRESUMPTIONS. 

{a).  The  onus  of  ]nwing  property  is  ancestral  is  on  the 
person  alleging  it  to  be  so. 

2  of  1881,  50  of  1902,  42  of  1910  p.  C,  P.  W.  R.  120  of  1910,  23  of 
1916,  56  of  1916;  C.  A.  2250  of  igi6. 

(b).  No  presumption  can  be  made  that  a  particular  pro- 
perty is  ancestral. 

p.  1..  R.  80  of  1909,  42  of  19T0  P.  C. 

But  see 

p.  W.  R.  76  of  191  r  and  90  of  1914  thai  in  ihc  aljsence  of  any  other 
proof  the  foundation  of  a  village  is  sufficient  to  [)r()\  e  whetlier  land  is  ancestral. 

Contra,  however, 

C.  A.  2250  of  1916. — Where  in  1851  three  brothers  w  ere  in  join  possession, 
sion,  it  is  a  fair  presumption  they  got  it  from  their  father,  but  it  cannot  be  pre- 
sumed that  the  latter  got  it  from  his  father. 
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IV.— POWER  OF  MALE  PROPRIETORS  TO  ALIENATE 
WITHOUT  NECESSITY. 

CANNOT  UO  SO.  CANNOT  DO  SO. 

ARAINS— 


17  of  1886  Mauza  Ranja  Khuid,  Tahsil 
Chunian,  Lahore,  both  ancestral  and 
self-acquired  property,  in  presence 
of  sons, 

104  of  1892  Mauza  Boh,  Tahsil  Kasur, 
jyahore,  in  presence  of  nephew. 


ARORAS- 


115  ..I    1907  ■|..h^il  CluiKwal,   being  Son- 
less,  lo  sisLer's  son  in  presence  of  near 
'  ai<nates. 


P.  W.  R.  60  of  1914  I'ahMl  Talagang, 
(■mire  liuKling  in  presence  of  4th  col- 
laterals. 


AWANS- 

58     nf     1899     iM.iuza     N.cninial,      lalisil  72  nl   1914    l.ilisil  'i'.il.ij^ang,  in  presence 

iMianwali,     in  presence  of  uncle,   has  of  son. 

very  wide  powers  of  alienation. 

88  of  1911  Tahsil  Talagang,  Attock,  in 
presence  of  a  son. 

100  of  1912  Tahsil  Talagang,  Attock,  to 
near  collateral,  in  presence  of  father, 
w  ho  was  donor  and  step-brothers. 

P.  W.  R.  60  of  1914  Have  extensive 
powers  of  alienating  lo  daughters, 
.sislers  and  their  sons. 

56  of  1915  jMauza  Marir  Hasan,  Rawal- 
pindi, childless  proprietor  in  presence 
of  lirst  cousin. 

138  of  1919  Mauza  Pholriwala,  in  pre- 
sence of  loth  collaterals. 


BAWARIAS— 

36  of  1906  Tahsil  Muklsar,  Ferozepore, 
a  nomadic  tribe  not  following  custom. 

BHABRAS— 

15  kI  1902  Rawalpindi. 

BRAHMINS— 

109  of  1888  Lahore  City,  if  not  for  im- 
moral or  illegal  purposes,  in  presence 
of  son. 

103  of  1902  Tahsil  Lahore. 

59  of  1908  Mauza  Gopalpur,  Amritsar, 

in  presence  of  a  son. 
125  of  1908  Tahsil  Rawalpindi. 
149  of  1908  Ambala  District. 
P.  L.  R.    105    of    1911    Mauza  Rumi, 

Ludhiana. 

P.  L.  R.  128  of  1912  Mauza  Chirch, 
Rawalpindi,  in  presence  of  a  nephew. 

5  of  1917  Mauza  Man,  Tahsil  Phillour, 
J  ullundur. 


C.  A.  289  of  1891  Hoshiarpur. 

90  of  1892  Hoshiarpur,  in  presence  of 
nephews. 

32  of  1895  Mehtas  of  Gurdaspur. 

C.  A.  92  of  1901  Mauza  Tahlian,  Rawal- 
pindi. 

58  of  1906  Sikhs  of  Mauza  Chaswala, 
Tahsil  Jarfadhri  (see  Custom  or  Law). 

63  of  1910  Agriculturists  of  Tahsil 
Ajnala. 

34  of  1911  Agriculturists  of  Tahsil  Una. 

23  of  1914  Agriculturists  of  Mauza 
Dheriala  Saigan,  Tahsil  Gujar  Khan. 

24  of  1914  Mauza  Dangoh  Khurd, 
Hoshiarpur. 
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CAN  DO  SO. 


CANNOT  DO  SO. 


CHIMAS— 


38  of  1909  iMauza  Bhema  Kalan,  Lahore. 


DOGARS— 

10  of  1898  Bhauhajs  of  Mauza  Gabipur, 
Hissar,  self-acquired  property. 


GIRTHS— 


P.  W.  R.  10  of  1914  Kangra. 


GONDALS— 


GUJARS— 


16  of  1889  Mauza  Dhindc  Khurd,  Tahsil 
Gujrat,  to  two  nephews  in  presence  of 
two  others. 


129  of  1892  Mauza  Pindi    Lala,  Tahsil 

PhaHan,  Gujrat,  in  presence  of 
nephews. 


H I N  D  US— (Unclassified). 

70  of  1876  Under  Hindu  Law,  has 
absolute  power  over  all  property, 
subject  to  spiritual  responsibility. 

JATS— 

159  of  1879  Athwals  of  Mauza  Pharala, 
Tahsil  Nawashahr,  if  valid  consider- 
ation passes  in  presence  of  nephews. 

77  of  1880  Sindhus  of  Tahsil  Moga,  in 
presence  of  nephews. 

3  of  1884  Tahsil  Nawashahr,  mortgage 
for  consideration  as  in  159  of  1879)  in 
presence  of  first  cousin. 

22  of  1884  Kalons  of  Mauza  Kalon, 
Tahsil  Batala,  to  loth  collaterals  in 
presence  of  8th,  9th,  loth  and  iith  col- 
laterals. 

50  of  1884  Ghassas  of    Mauza  Ratainda, 

Tahsil     Nawashahr,     to    kinsman  in 

presence  of  brother. 
106  of  1884  Chunas  of  Mauza  Manpur, 

Tahsil  Daska,  Sialkot. 
108  of  1884  Sindhus    of    Mauza  Makhi, 

Tahsil  Kasur,  in  presence  of  nephews. 
26  of  1885    Ranjhas    of    Mauza  Wan, 

Tahsil  Bhcra,  in  presence  of  sons. 
53  of  1885  Sindhu  Khalis  of  Ludhiana. 
120  of  1886  Sidhus  of  Tahsil  Moga,  in 

presence  of  nephew. 
C.  A.  2054  of  1886  Dodus  of  Sialkote,  in 

presence  of  8th  collaterals. 
58  of  1887    Dewals  of    Tahsil  Batala, 

where    vendee    and    objector  equally 

related. 


71  of  1879    Hindus    of  Mauza  Rot  Kha- 

zana,  Tahsil  Batala. 
137  of  1884  Dhariwals  of  Mauza  Sedoki, 

Tahsil  Moga,  in  presence  of  nephews 

and  great  nephews. 
99  of  1886    Dhullas  of    Mauza  Nurpur, 

Lahore. 

81  of  1887  Gils  of  Mauza  Ranwan,  Tahsil 
Phillour,  in  presence  of  ^rd  collaterals. 

104  of  1887  ^  Randhawas  of'Tahsil  Ajnala, 
S     Amritsar,    in   presence  of 

98  of  1893  )     3rd  collaterals. 

107  of  1887  Sus  of  Hoshiarpur,  in  pre- 
sence of  great  nephew. 

26  of  1888  Hindu  Ladhras  of  Jullundur, 
in  presence  of  5th  and  6th  collaterals. 

144  of  1888  Randhawas  of  Amritsar,  in 
presence  of  nephews. 

167  of  1888  Varaiches  of  Mauza  Marali, 
Tahsil  Nawashahr,  in  presence  of  4th 
collaterals,  a  compact  village. 

33  of  1889  Kcls  of  Tahsil  Phillour. 

40  of  1890  Mangrials  of  Chak  Sikandar, 
Tahsil  Kharian,  Gujrat,  in  presence  of 
5th  collaterals. 

41  of  1890  Gadaris  of  Tahsil  Batala. 
89  of  1890  Chimas  of  Sialkote. 
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CANNOT  DO  SO. 
JATS— (concW.) 

69  of  1887  Sikhs  of  Mauza  Mathola, 
Batala,  in  presence  of  loth  collaterals. 

56  of  1889  Punnuuns  of  Mauza  Phaddi, 
Amritsar,  in  presence  of  6th  and  7th 
collaterals. 

69  of  1889  Mauza  Choganwala,  Amritsar, 
to    distant    collateral    in    presence  of 
equally  related. 
79  of  1891  ")  Ghumans  of  Tahsil  Sialkotc, 
93  of  1906  j    in  presence  of  8th  collaterals. 

9  of  1892  Sindhus  of  Amritsar,  in  pre- 
sence of  8th  collaterals. 
C.  A.  267  of  1899       "j     Rohtak  District. 
C.  R.  2613  of  1910     I     Such  alienations 
P.  L.  R.  230  of  1913  j  by  agriculturists  car 
P.  L.  R.  231  of  1913  J  only  be  attacked  on 
grounds    of    Hindu     Law,     viz.  im- 
moral purposes. 

41  of  1900  Atvvals  of  Mauza  Pharala, 
Tahsil  Nawashahr,  to  6th  collateral  in 
presence  of  5th. 

P.  L.  R.  1900,  p.  318  Mauza  Jatta,  Dera 
Ismail  Khan,  in  presence  of  collaterals 
beyond  4th  degree. 

23  of  1907  Bhats  of  Tahsil  Raya,  Sial- 
kote,  in  presence  of  8th  collaterals. 

61  of  1910  Sahus  of  Mauza  Dudah  Sahu, 
Montgomery  (common  village  bond 
broken,  several  uncontested  alienations, 
land  intermixed). 

73  of  1912  Sahus  of  Mauza  Chaupnatha, 
Multan,  in  presence  of  sons. 

37  of  1914  Pallis  of  Tahsil  Shakargarh,  in 
presence  of  8th  collaterals. 

41  of  1914  Gujranwala,  in  presence  of 
iith  collaterals. 


CANNOT  DO  SO. 


72  of  1892  Sindhus  of  Mauza  Sindhwan, 
Tahsil  Nawashahr,  in  presence  of 
nephews. 

88  of  1893  Gondals  of  Tahsil  Garhshdnkar. 

101  of  1893  Sanghars  of  Mauza  Jaila 
Khera,  Amritsar,  in  presence  of  6th 
collaterals ;  a  heterogeneous  village 
with  homogeneous  tarafs. 

2  of  1895  Gaghs  of  Mauza  Darapur, 
Hoshiarpur,  in  presence  of  sons. 

34  of  1895  Basrais  of  Tahsil  Tarn  Taran, 
a  heterogeneous  village,  but  only  2 
alienations  up  to  1866,  and  9  since. 

73  of  1895  F.  B.  Dogars  of  Mauza  Sha- 
maspur,  Tahsil  Delhi,  in  presence  of 
first  cousins,  a  compact  village. 

95  of  1895  Mauza  Hoseinpur,  Tahsil 
Rupar,  in  presence  of  nephews. 

15  of  1896  Varaiches  of  Tahsil  Gujrat,  in 
presence  of  3rd  collaterals. 

75  of  1898  Dhillons  of  I^ahore,  in  presence 
of  9th  collaterals. 

25  of  1901  Jullundur. 

29  of  1903  Kalars  of  Ludhiana. 

58  of  1905  Sidhus  of  Mauza  Atari,  Tahsil 

Tarn  Taran. 
56  of  1908  Mauza  Lahal,  Ludhiana. 
P.  W.  R.  36  of  1908  Amritsar,  in  presence 

of  9th  collaterals. 

76  of  1914  Rohtak,  in  presence  of  4th 
collaterals. 


JULAHAS— 

69  of  1908  Mauza  Rajawa,  Tahsil  i  ^t^ilUa, 
in  presence  of  sons. 


KALALS— 

KASHMIRIS— 

17  of  1009  Mauza  Panjorian,  Guji-at. 
KHATRIS— 

61  of  1878  Jullundur  City,  in  presence  of 
5th  coUatcials. 

63  of  1880  Brdis  of  Pak  Pattan,  self- 
acquired  property. 

101  of  1884  Batala,  if  valid  consideration, 
and  not  taken  for  immoral  or  unlaw- 
ful purposes,  in  presence  of  4th  an<l 
5th  collaterals. 


C.  A.  371  of  1902  Mauza  Kalalhatti,  Am- 
bala. 

81  of  1912  Mauza  Kalalhatti,  Ambala. 


50  of  1895  Sodhis  of  Mauza  Ranjitgarh, 
Tahsil  Mukhtsar,  in  presence  of 
nephew. 

21  of  1896  Bedis  of  Hoshiarpur. 
84  of  1898  F.  B.  Sodhis  of  Tahsil  Zira. 
P.  W.  R.  87  of  1911    Sikhs    of  Tahsil 
Ambala. 
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CANNOT  DO  SO.  CANNOT  DO  SO. 


KHATRIS— (cowcid.) 

108  of  1889  Avvals  of  Chak  Avval,  Tahsil 
Ajnala. 

122  of  1893  Bedis  of  Mohla  Wahidpur, 

Tahsil  Garhshankar,  divided  ancestral 

land  ;  non-agriculturists. 
107  of  1901  Bhandaris    of  Mauza  Vairo- 

wal,  Tahsil  Tarn  Taran. 
12  of  1906  Mauza  Hasil,  Tahsil  Chakvval, 

Jhelum,  holding    divided    state  (Hindu 

Law) . 

106  of  1906  Mauza  Bhagtanwala  Talian- 
wala,  Tahsil  Batala  (Hindu  Law). 

33  of  1907  Bedis,  Tahsil  Dasuya  (Hindu 
Law) . 

58  of  1909  Saignals  of  Jullundur  (Hindu 
Law) . 

79  of  1909  Non-agricultural  Sodhis  of 
Batala. 

88  of  1910  Bunjahis  of  Mauza  Nara, 
Rawalpindi,  in  presence  of  first 
cousin. 

28  of  1911  Sodhis  of  Mauza  Thatta  Khara, 
Tahsil  Tarn  Taran,  in  presence  of  £on. 

43  of  1911  Sodhis  of  Tahsil  Jagraon. 

54  of  1913  Mauza  Kauntrila,  Rawalpindi. 

16  of  1914  Mauza  Khairabad,  Jullundur, 
in  ])resence  of  son. 

74  of  1914  Saighals  of  Jullundur  City, 
converts  to  Islam,  and  dep"^ndent  on 
service. 


KHATTARS— 


P.  L.  R.  76  of  1911  Tahsil  Altock. 


KORESHIS— 

5  of  1906    Mauza  Kareli,    Pind  Dadan 
Khan,     in  presence  of  son  (Muham- 
madan  Law). 
63  of  1911  Mauza  Mianapura,  Sialkote,  liv- 
ing mostly  on  priestly  earnings. 


LOHARS— 

101  of  1906    Kotli    Loharan,  Sialkote, 
(Muhammadan  Law). 

MADARIS— 
MALIS— 

P._  L.  R.  231  of  1913  Rohtak,  excep  for 
immoral  purposes, 


51  of  1901  Mauza  Jamshcr,  Tahsil  Jullun- 
dur, land-holders  for  several  genera- 
tions, who  had  adopted  custom. 

39  of  1906  Lorais  of  Mauza  Lorai  and 
Mauza  Kunjah,  Gujrat. 

7  of  1911  Jugglers  of  Ludhiana. 
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CAN  DO  SO. 


CANNOT  DO  SO. 


MALIARS— 

P.  L.  R,  1900,  p.  330  Rawalpindi  City 
(no  general  rule  laid  down,  confined 
to  this  particular  case). 

MAHTAMS— 

119  of  1880  Mauza  Nidalon,  Hoshiarpur, 
overruled  in  75  of  1891,  where  appa- 
rently confusion  between  Mahtons  and 
Mahtams. 


PATHANS— 

80  of  1901  Peshawar  District. 

69  of  1916  Mauza  Mamanpur,  Attock. 


in  pre- 


RAJPUTS— 

107  of  1885  Salarias  of  Sialkotc, 

sence  of  5th  collaterals. 
55  of  1908  Non-agriculturists  of  Feroze- 

pore  City. 
C.  A.  1229  of  1910  Hoshiarpur. 


RAWALS- 


C.  A.  446  of  1911  Mianwali,  in  presence 
of  sons ;  there  is  a  clear  distinction  in 
regard  to  powers  of  alienation  pos- 
sessed by  sonless  proprietors,  and  those 
having  sons. 


52  of  1884  Manjs  of  Mauza  Amrwala, 
Batala. 

14  of  1890  Bhattis  of  Mauza  Mari  Bucha, 

Gurdaspur. 
75  of  1891    rMahtons  of  Mauza  Nadalan, 
■t  Garhshankar,  in  presence  of 
117  of  1893  I  brothers,  uncles  and  cousins 
145  of  1894  Narus  of  Mauza  Bhagwar*- 

pur,    Jullundur,    in    presence    of  first 

cousins. 

11  of  1899    Mauza    Bokan  Khanwala, 

Ferozepore. 
42  of  1902  Muhammadnns    of  Amritsar, 

to  one    collateral,     in    presence  of  an 

equal. 


6ADHS— 

29  of  1881   Udasi  Faqirs,  self-acquired 
propei  ly  ;  married  and  traders. 


6  of  1902  M-auza  Budala,  Tahsi!  Nurpur, 
Kangra. 


136  of  1889  Nirmalas  of  .Amritsar. 
112  of  1891  Bairagis  of  Amritsar. 


SHEIKHS— 

P.  W.  R.  7  of  1914  Families  descended 
from  Diwan  Kalandar  Bakhsh,  Hansi. 


8YADS— 

•  133  of  1892  Gujrat  town,  land  in  adjoin- 

ing villages ;  in  presence  of  6th 
collaterals. 

16  of  1906  Agriculturists  of  Mauza 
Khanpur,  Hoshiarpur. 

40  of  1907  Gilanis  of  Mauza  Masania, 
Batala,  agriculturists. 

92  of  1911  Bokharis  of  Tahsil  Zira, 
Ferozepore. 
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CAN  DO  SO.  CANNOT  DO  SO. 

TARKHANS— 

  79  of  1879  Mauza  Machiwara,  Ludhiana. 

39  of  1906  See  Lobars. 

56  of  1917  Mauza  Bhangi,  Attock,  cannot 
sell  Muqarraridari  rights  even  to  repre- 
sentative of  superior  landlord  who 
created  the  rights. 

WARIAS— 

168  of  1884  Mauza  Lakra  Khura,  Tahsil   

Sialkote. 

v.— THE  POWER  OF  A  FEMALE  WITH  A  LIFE 
INTEREST  TO  ALIENATE. 

1.  GENERAL— 

The  general  rule  is  that  a  widow  in  possession  can 
alienate  neither  ancestral  property  nor  her  husband's  self- 
acquired  property  without  necessity. 

22  of  i866;  49  of  i866;  22  of  1872;  56  of  1872;  18  of  1887;  58  of  1899; 
18  of  1906. 

A  daughter  holding  till  marriage  is  in  an  analogous 
position. 

90  of  1903. 

Her  position  is,  therefore,  much  inferior  to  that  of  a 
male  proprietor. 

90  of  1892. — A  childless  proprietor  and  a  widow  are  not  on  the  same 
footing,    A  man  without  sons  is  as  much  a  proprietor  as  a  man  with  sons 
A  widow,  as  such,  is  not  a  proprietor.    She  has  a  life  interest  with  a  power, 
under  certain  circumstances,  of  disposition.    The  childless  proprietor  is  not, 
like  a  widow,  under  any  obligation  to  preserve  the  property  for  his  successors. 

2.  CASES  WHERE  A  FEMALE  HAS  BEEN  HELD  TO  HAVE  OR  NOT 

TO  HAVE  POWERS  OF  ALIENATION- 
CAN  .ALIENATE.  CANNOT. 

ARAINS— 

P.  W.  R.    73  of    1903    Gulfiroshes    of        104  of  1892  Mauza  Boh,  Tahsil  Kasur, 

Lahore,  holding  an  absolute  estate.  Lahore, 

ARORAS— 

  144  of  1882  Multan. 

76  of  1883  Koti    Jetpur,    Tahsil  Dipal- 

pur,  Montgomery. 
137  of  1892  Lahore,  a  widow  in  presence 

of  her  husband's  brothers. 
P.  W.  R.  168  of  1915  Multan. 

AWAN8— 

  115  of  1892  Bhishtis  of  Rawalpindi  City, 

self-acquired  property  of  husband,  in 
presence  of  brother  and  nephew. 
121  of  1908  Find  Dadan  Khan,  in  pre. 
sence  of  9th  collaterals,  even  of  self- 
acquired  property  to  which  she  succeed- 
ed. 
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CAN  ALIENATE. 


CANNOT. 


BRAHMINS- 


31  of  1895  Mauza  Thanewal,  Gurdaspur, 
in  presence  of  husband's  brother. 

149  of  1908  Sambaka,  Multan,  where 
daughters  without  male  issue  succeed 
and  6th  collaterals  object. 

P.  L.  R.  210  of  1913  Gaurs  of  Khar- 
khauda,  Rohtak,  self-acquired  property 
of  husband  in  presence  of  3rd  colla- 
terals. 


CHIMBAS 


17  of  1885  Mauza  Khasra,  Wazirabad. 


DOGARS— 

•  •••••  10  of  1893  Bhanhaj  of  Hissar  (ancestral 

land  received  in  dower). 

GUJARS— 

C.  A.  1082  of  1871  Rawalpindi.  .   


HAJAMS— 


HINDUS  (Unclassified)— 

74  of  1877  )  t;. 

58  of  1880  I  "^■"■^«'^y- 

JATS— 

C.  A.  1040  of  1873  Varaiches  of  Gujrat 
to  daut^hlcr's  sons  or  husband's  re- 
latives for  services. 

P.  L.  R.  1900,  p.  318  Mauza  Jalla,  Dora 
Ismail  Khan,  in  presence  of  5tb 
collaterals. 


KA.KEZAIS— 
10  of  1892    Mauza     Naushera,  Pasrur 
Tahsil,  Sialkote,  to  daughter's  sons. 


P.  W.  R.  67  of  1910  Shahabad,  Karnal. 


89  of  1866. 
82  of  1876. 

58  of  1899    Even  of  mortgagee  rights. 


11  of  1867  A  remarried  widow. 
40  of  1867  Lahore. 
93  of  1868  Jullundur. 
2  of  1877  Ghumans  of  .Sialkote. 
64  of    1839    .Siddus    of    Mauza  Sahnal, 
Rohtak. 

63  of  1895  Sialkote,  in  presence  of  4th 
collaterals. 


KASAIS— 


119  of  1891  Ambala,  in  presence  of  hus- 
band's nephew. 

KHATRIS— 

43  of  1911  Sodhis  of  Mauza  Bhanipura, 
Ludhiana,  in  presence  of  4lh  coUa- 
terals. 

KHOKHARS— 
90  of  1910  Gujrat. 


MAIR  MINHAS— 

C.  A,  1399  of  1916  Tahsil  Chakwal,  Jhe- 
lum,  where  under  a  will  she  has  taken 
an  absolute  estate,  she  can  alienate  in 
presence  of  collaterals. 


ft  l» 
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cAn  alienate. 

MUHAMMADANS  (Unclassified)— 


PATHANS— 

P.  L.  R.  270  of  1913  Mauza  Kunjpura, 
Karnal,  holding  an  absolute  estate. 

RAJPUTS— 

C.  A.  268  of  1873  Hoshiarpur. 
C.  A.  1371  of  1873  JuUundur. 

SHEIKHS— 


SIALS— 

90  of  1915  Jhang,  of  any  property  except 
life  estate  from  husband,  in  presence  of 
loth  collaterals. 


SYADS— 

25  of  1890  Bokhari  .Shias  of  Sadhora, 
Ambala,  widows  holding  absolute  estate, 
in  presence  of  7th  collaterals. 

135  of  1908  (jurgaon,  where,  in  absence 
of  male  heirs,  sister  has  succeeded  to 
full  estate,  her  son  objecting. 


VATTAS— 


CANNOT. 


5  of  1868  Shahabad,  Ambala. 
87  of  1868  Multan. 

19  of  1887  Gujrat,  daughter  who  has  suc- 
ceeded. 


8  of  1874  Mauza  Sewli,  Tahsil  I'ahval, 
Gurgaon. 


52  of  1912  Tahsil  Rupar. 


74  of  1902  Bokharis  of  Mauza  Bakarwala, 
Delhi. 


90  of  1915  Sister,  who  succeeds,  has  no 
power  of  alienation. 


95  of  1879  Bokharis  of  jhang. 

82  of  1887  Kharkhauda,  Rohtak. 

18  of  1906  Shahabad,  Karnal. 

71  of  1910  .Mauza  Tat  Khalsa,  Ravval- 
jjindi,  in  presence  of  collaterals  in  other 
village,  husband's  self-acquired  pro- 
perty. 

14  of  1911  Sialkote  City. 


34  of  1881  Sirsa. 


ZARGARS— 

  68  of  1887  .Amritsar. 

Notes. —  (t) .    An  alienation  by  a  widow  or  other  female  will  subsist 
for  her  life — 22  of  1872  ;  82  of  1876  and  other  rulings. 
(ii) .    An  exchange  by  a  widow  is  not  allowed,  when  not  for 
necessity,  even  if  the  estate  is  improved  thereby. 

See  also  cases  of  Gifts  by  Females. 

VI.— THE  POWER  OF  KHANADAMADS  AND 
ADOPTEES  TO  ALIENATE. 

1.  KHANADAMAD  — 

20  of  1904. — In  presence  of  wife  and  son  for  whose  benefit  gift  made. 

2.  ADOPTEE  — 

25  of  1901. — He  has  the  same  power  of  alienation  in  respect  to  ancestral 
property,  derived  from  his  adoptive  father,  as  he  has  in  respect  of  such  derived 
from  his  natural  father,  and  collaterals  of  the  adoptive  father  can  object. 
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VJI.— RIGHTT  TO  OBJECT. 

1.  ORIGIN  OF  RIGHT  TO  OBJECT - 

55  of  1903.— The  limitation  on  a  male  proprietor's  power  of  alienation 
is  dependant  on  the  rights  of  his  male  descendants,  or  in  their  absence  of  his 
agnates.  The  limitation  of  the  widow's  power  is  inherent  in  her  tenure  of 
her  husband's  estate.  In  the  case  of  a  Hindu  widow,  in  the  absence  of 
qualified  reversioners,  the  right  of  objection  to  improper  alienations  by  her 
rests  in  the  Crown. 

The  widow's  estate  is  a  mere  growth  from  her  right  to  maintenance, 
and,  except  in  the  case  of  valid  necessity,  her  incompetency  to  alienate 
attaches  to  her  estate,  irrespective  of  the  rights  of  reversioners  related  to 
her  husband. 

It  is  a  basic  doctrine  of  Customary  Law  that  the  male  owner  is  unre^s 
stricted  in  his  power  of  transfer,  if  at  the  time  he  makes  it,  there  is  no  one  in 
existence  competent  to  challenge  it. 

58  of  1905. — A  reversionary  heir  under  Customary  Law  does  not  derive 
his  title  from  or  through  the  last  male  owner  of  the  estate,  but  from  the 
customary  rule  which  places  a  restriction  upon  the  owner's  power  of 
disposition  of  ancestral  property,  and  renders  him  liable  to  be  controlled 
in  that  respect  by  his  collateral  heirs. 

2.  DEGREES  OF  RELATIONSHIP  WITHIN  WHICH  PERSONS  ARE 

ENTITLED  TO  OBJECT  TO  ALIENATIONS  BY  MALES— 

(a)  .    Under  Hindu  Law — 

77  of  i86g  I 

46  of  1 87 1  )     Only  a  son  and  grandson  and  not  a  brother  and  nephew. 

96  of  1869    A  son  having  an  inchoate  right  can. 

40  of  1872    A  nephew  can,  if  custom  allows  it. 

51  of  1878    Khatris  of  Jullundur  City,  5th  collaterals  cannot. 

16  of  1883  Hindus  of  Alamghir,  Ludhiana,  2nd  cousins  must  show 
the  right,  there  being  no  general  rule  allowing  collaterals  to  object. 

(b)  .  Under  Act  II  of  1920  the  right  to  object  to  an 
alienation  by  a  male  is  limited  to  male  lineal  descendants 
and  collaterals  descended  from  a  common  great-great- 
grandfather. The  right  to  object  is  limited  also  to  alienations 
of  ancestral  property. 

(c)  .  Among  persons  following  custom,  prior  to  Act  II 
of  1920. 

(?■).    Rulings  that  there  is  generally  no  limit. 

22  of  1884. — No  general  rule  as  to  limit  of  relationship  entitling  persons 
lo  object  exists,  but  where  the  objectors  are  very  distant  the  onus  is  on  them. 

107  of  1887. — There  exists  some  sort  of  residuary  interest  in  all  the 
descendants  of  the  first  owner  or  body  of  owners,  however  remote  or  con- 
tingent may  be  the  probability  of  any  one  of  them  having  enjoyment  of  the 
property. 

15  of  1888.  — No  definite  rule  can  be  laid  c\o\\n  as  to  degrees,  but,  where 
village  founded  by  a  common  ancestor  and  owned  by  a  single  tribe,  all  can. 
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20  of  i8go  \  No  limit  fixed,  though  no  instance  known  of  persons  beyond 
79  of  1891  /  the  7th  degree  being  allowed. 

100  of  1893. — There  is  no  ruling  which  lays  down  that  collaterals  more 
than  a  definite  number  of  degrees  removed  are  incompetent  to  sue.  Each 
case  depends  on  its  own  facts,  and  a  preliminary  issue  on  point  should  be 
framed  — Bangu  Jats,  Mauza  Makowal,  Amritsar. 

101  of  1893. — The  general  rule  is  no  holder  of  ancestral  land  can  alienate 
at  pleasure  in  the  absence  of  necessity,  and  the  right  to  object  resides  in  the 
next  heir.  Any  next  reversionary  heir  has  a  locus  standi  to  sue^  no  matter 
how  dislan(,  and  the  question  that  remains  is  whether  the  alienation,  without 
consent  of  remote  reversionary  heirs,  is  valid  or  not,  and  must  be  determined 
on  the  •ircumstances  of  each  case, 

I  o  of   8c   1  degree  has  been  fixed  as  giving   a   right   to  sue. 

IV  of  18^''  [  ^^^^^       ""^  whether  they  have  locus   standi,    but  if 
"^"^  3  alienation  in  their  presence  is  valid. 

n    A  (    o     1        There  is  no  definite  rule  aeainst  claims  by  7th 

C  A.  1042  or  1891  11  4^     1        J     1  u  ■  1  \ 

1  of  18  collaterals,  and  unless  there  be  a  special  custom 

J   excluding  them  they  should  not  be  debarred. 

75  of  1898. — The  right  of  male  agnates  to  contest  alienations  is  founded 
on  fundamental  principles  on  which  land  is  held  among  agricultural  tribes, 
and  so  far  from  there  being  any  a  priori  presumption  against  the  locus  standi 
of  male  agnates  beyond  a  certain  degree  of  relationship  to  object  to  such 
alienations,  the  presumption  is  exactly  the  reverse. 

8     f  8  8  7        '^^^  "g'ht  to  protect  land  from  improper  alienation 
of  I  ^6  [       ^  right  which  accrues  to  every  descendant  of  the  original 
24  o   190  j    holder  of  the  land. 

35  of  1906. — Among  agricultural  tribes  in  the  Punjab  there  Is  no  definite 
limit  of  propinquity,  up  to  which  kinsmen  are  to  be  presumed  to  have  the 
right  to  impeach  alienations  of  ancestral  land  and  beyond  which  they  are 
presumed  not  to  have  it.  Male  reversioners  are  entitled  to  object  to  any  such 
alienation,  even  though  made  in  favour  of  a  male  agnate  of  equal  or  remoter 
degree,  except  where  the  previous  relations  between  the  alienor  and 
alienee  have  created  a  sort  of  moral  obligation  in  the  former  to  compensate 
the  latter  for  services  rendered. 

P.  W.  R.  21  of  1907. — The  right  to  sue  for  a  declaratory  decree  is  vested 
in  the  whole  reversioners  in  existence  at  the  time  of  sale,  jointly  and  severally.. 

63  of  1909. — The  fact  that  the  village  was  founded  by  a  common  ancestcy 
and  is  compact  strengthens  the  presumption. 

Among  agricultural  tribes  there  is  no  limit  of  propinquity  up  to  which 
the  kinsman  of  a  sonless  proprietor  is  presumed  to  have  the  power  and 
beyond  which  he  has  not.  Each  case  has  to  be  decided  on  its  own  merits 
and  no  hard  and  fast  rule  can  be  laid  down. 

(ii).    Contra — 

2  of  1877. — Ghuman  Jats,  Ferozepore.  Only  a  son  can  object  to  a,rt 
alienation  of  self-acquired  property. 
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8i  of  1877. 

58  of  1887. — In  regard  to  the  right  to  object  to  alienations  much  will 

depend  on  the  constitution  of  the  village,  whether  the  proprietary  body  is  a 
strong  body  of  men  descended  from  a  common  ancestor,  or  a  mere  collection  of 
men  of  several  tribes.  But  much  more  depends  on  the  person  in  whose  favour 
the  alienation  is  made  :  where  among  Dewal  Jats  of  Balala  the  vendee  and 
objector  were  equally  related  to  the  vendor,  Held,  the  onus  was  on  the 
objector  to  show  he  had  the  right  to  object. 

69  of  1887. — It  is  not  every  heir  who  is  entitled  to  object  to  an  alien- 
ation by  a  childless  proprietor.  A  very  remote  relation  may  be  entitled  to 
the  succession  rather  than  that  the  property  may  escheat ;  but  it  is  a  well- 
recognized  rule  that  relations,  at  any  rate  beyond  the  5th  or  possibly  the 
6th  or  7th  degree,  must  show  that  by  custom  they  are  entitled  to  intervene. 

107  of  1887  F.  B. — As  a  rule  collaterals  beyond  the  5th  and  7th  degrees 
cannot  sue,  but  a  person  near  enoug'h  to  be  interested  can. 

79  of  i8gi. — As  applied  I0  tribes  at  least   who  are  Hindus  or  of  Hindu 

origin,  there  may  be  a  good  deal  in  these  numbers  (5th  and  7th)  accord- 

iuT;-  to    Hindu    Law  the  7th    degree  is  the    extreme  limit  of    near  Sapinda 

relationship;  as  regards  the  number  5,  it  gives  the  number  of  degrees 

from  the  common  ancestor  within  which  the  right  of  cognate  relations  to 
inherit  is  recognized. 

100  of  1893. — The  test  is   is  the  land  in  each  case  still  regarded  as 

the  property  of  the  family  of  which  the  plaintiff  is  a  member  with  a  real 
right  of  succession. 

130  of  1893. — The  true  issue  in  these  cases  is  not  whether  the  plaintiffs 
have  any  locus  standi  or  right  to  object,  but  whether  the  alienation  to  a  person 
in  the  position  of  the  alienee  is  valid  in  the  presence  of  persons  in  the  position 
of  the  plaintiffs  without  their  consent,  and  this  issue  must  be  decided,  not 
by  arbitrary  data  about  burden  of  proof  or  the  nature  of  evidence,  but  by  a 
full  enquiry  in  which  each  side  produces,  and  the  Court  itself  causes  to  be 
produced,  all  a\'ailable  evidence,  both  as  to  general  custom  and  particular 
circumstances. 

1  r  of  1908.-  There  Is  no  presumption  one  way  or  the  other.  Custom  of 
course  can  be  always  proved  limiting  the  right  to  particular  degrees. 

37  of  1914. — The  general  custom  of  the  Punjab  does  not  recognize  the 
right  of  collaterals,  however  remotely  related,  to  challenge  alienations — in 
the  case  of  very  distant  collaterals,  e.g.,  in  the  8th  degree,  the  onus  of  proving 
a  right  of  control  rests  on  them. 

(d).  The  right  to  contest  is  not  co-extensive  with  the 
right  of  succession. 

24  of  1912. — (This  is  a  ruling  which  is  liable  to  be  misunderstood.  All 
It  means  is  that  though  a  person  may  have  a  title  to  succeed  as  any  collateral 
has,  yet  it  may  be  that  under  custom  he  has  no  right  to  object  to  an  alienation. 

Cf.  93  of  1906. — A  right  to  succeed  to  an  estate  after  the  death  of  the 
owner  does  not  always  necessarily  infer  the  right  to  control  its  di«posal  by 
that  owner  during  his  life-time,  even  under  the  customary  law. 


(e).  The  right  of  collaterals  to  object  is  only  co-exten- 
sive with  the  right  a  son  would  have  had. 

3  of  1884,  go  of  1892. 

(/).    Eight  re  self-acquired  property. 

10  of  1893. — Collatenils  as  such  have  no  right  to  contest  alienations 
of  self-acquired  property,  but  they  may  establish  they  have  a  right  by  custom. 

See  now,  however,  sec.  7,  Act  II  of  1920. 

(g).. — Cases  showing  where  collaterals  in  different 
degrees  have  been  held  to  be  allowed  to  contest  or  the  reverse. 

(Note. — The  cases  are  only  instances,  and  care  should  be  taken  to  deal 
with  them  only  as  instances.  The  peculiar  circumstances  of  each  case 
should  be  considered  and  therefore  only  the  references  arc  given.  There 
are  few  cases  where  persons  related  in  the  3rd  and  4th  degree  have  been 
held  incompetent,  hence  all  cases  of  competency  in  such  degrees  are  not 
given) . 

Persons  related  in — 

The  3rd  degree — Can  object: — no  of  1894,  15  of  1896,  52  of  1905,  88 
of  1907,  163  of  1907. 

Cannot  object : — 132  of  1890,  53  of  1897. 

The  4th  degree — Can  object: — 75  of  1887,  167  of  1888,  32  of  1892,  76  of 
1892,  117  of  1892,  II  of  1894,  64  of  1894,   loi  of  1895,  70  of  1896,  C.  A. 
90s  of  1901,  95  of  1915. 

Cannot  object: — 34  of  1884,  loi  of  1884,  3  of  1885,  116  of  1885,  102 
of  1893,  126  of  1894,  53  of  1897. 

The  5th  diegree — Can  object: — 26  of  1875,  13  of  1884,  26  of  1888,  40  of 
1890,  42  of  1890,  65  of  1892,  42  of  1902,  88  of  1907,  P.  \V.  R.  77  of  1907, 
23  of  1911,  72  of  1913. 

Cannot  object: —  17  of  1867,  51  of  1878,  173  of  1883,  loi  pf  1884,  "6  of 
1885,  15  of  1886,  102  of  1893,  41  of  1900,  P.  L.  R.  1900,  p.  318,  2  of  1901, 
51  of  1903,  62  of  1905,  72  of  1911. 

The  6th  degree — Can  object : — 26  of  1875,  27  of  1879,  lo?  of  1887.  26  of 
i888,  8g  of  i8go,  34  of  iSgi,  133  of  1892,  100  of  i8g3,  loi  of  i8g3,  64  of 
i8g4,  135  of  1894,  48  of  1908,  67  of  igo8,  i4g  of  igo8,  P.  W.  R.  221  of  igi3. 

Cannot  object: — 113  of  1883,  56  of  iS8g,  95  uf  1892,  41  ul  igou,  85  of 
igoo,  86  uf  1908,  29  o(  1912,  98  of  1912,  P.  L.  K.  206  of  igi  ]  ;  32  of  1915. 

The  7th  degree — Can  object: — loi  of  1881,  69  of  1887,  107  of  1887,  of 
1888,  34  of  1891,  79  of  i8gi,  98  of  i8gi,  118  of  i8gi,  17  of  18(^4,  14  of  1805- 

Cannot  object: — 56  of  1889,  126  of  1890,  95  of  i8g2,  P.  W.  R.  221  of 
1913,  P.  L.  R.  206  of  1914. 

The  8lh  degree — Can  object  :—C.  A.  20^4  of  1886,  gS  of  iSgi,  118  of 
1891,  94  of  1907,  63  of  1909,  C.  A.  1229  of  1910, 
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Cannot  object: — 22  of  1884;  107  of  1887;  88  of  1890;  79  of  1891 ;  9  of 
1892  ;  93  of  1906 ;  23  of  1907  ;  1 1  of  1908  ;  37  of  1914. 

The  9th  degree — Can  object: — 74  of  1892;  75  of  1898;  121  of  1908; 
P.  W.  R.  36  of  1908;  P.  L.  R.  Ill  of  1908. 

Cannot  object :— 22  of  1884. 

The  loth  degree — Can  object: — 4  of  1890;  35  of  1906. 

Cannot  object : — C.  A.  1 127  of  1882  ;  1 19  of  1883  >  22  of  1884 ;  68  of  1887  5 
69  of  1887 ;  20  of  1890;  P.  L.  R.  162  of  1901. 

The  iith  degree — Cannot  object: — 22  of  1884;  P.  L.  R.  94  of  1903;  24 
of  1912  ;  41  of  1914. 

3.    RIGHT  OF  SUBSEQUENT  BORN  SON  TO  CONTEST  ALIENA- 
TIONS OF  FATHER— 

23  of  1867. — Where  A  gifted  to  his  wife  and  later  had  children  by  another 
wife,  Held,  those  children  could  contest  the  validity  of  the  gift. 

79  of  1900. — In  absence  of  a  special  custom  a  subesquent  born  son 
cannot  object  to  the  sale  of  land  effected  byi  father  prior  to  his  birth,  for  the 
son  only  takes  a  vested  interest  in  that  property,  which  his  father  has  at  the 
time  of  his  birth. 

55  of  1903  F.  B. — A  transfer  by  an  owner  cannot  be  contested  by  a 
subsequent  begotten  son,  unless  there  was  in  existence  at  the  date  of  the 
transfer  someone  who  could  challenge  it,  and  such  person  did  not  ratify  it 
before  the  son  was  begotten. 

The  after-born  son  acquires  by  birth  the  right  to  sue,  deriving  it  from 
the  common  ancestor. 

22  of  1907. — A  reversioner  born  subsequent  to  the  date  of  an  alienation 
which  had  been  made  in  his  father's  life,  cannot  avail  himself  of  an  extension 
of  time  under  Section  7,  Limitation  Act,  to  enable  him  to  contest  the  validity 
of  such  alienation,  the  cause  of  action  having  begun  to  run  before  his  birth. 

Cf.  P.  W.  R.  36  of  191 1.— Where  a  suit  for  declaration  by  near  colla- 
terals is  time-barred,  a  minor,  more  remote,  cannot  be  put  forward  to  sue  in 
time. 

P.  W.  R.  173  of  1912. 

P.  W.  R.  64  of  1913. — A  gift  of  half  his  self-acquired  property  by  a 
Muhammadan  agriculturist  of  Multan  in  favour  of  his  daughter's  and  sister's 
sons  is  valid  by  Muhammadan  law  and  custom,  and  cannot  be  questioned 
by  an  after-born  son,  especially  where  he  is  in  collusion  with  his  father. 

P.  L.  R.  108  of  1913. — Where  at  the  time  of  the  alienation  there  was  in 
existence  a  reversionary  heir,  who  actuallyi  challenged  it,  and  got  a  decree 
so  far  as  the  sale  affected  his  rights,  a  reversioner  born  after  the  alienation 
has  a  locus  standi  to  challenge  it. 

105  of  1916. — H  sold  certain  land  and  his  subsequent  born  son  sued  for 
possession.  A,  cousin  of  H,  was  in  exislenco  ;it  the  time  of  sale,  and  after 
ths  birth  of  a  subsequent  born  son  sued  to  pre-empt,  Held,  plaintiff's  right 
to  challenge  was  not  affected  by  the  ratification  subsequent  to  his  birth. 

Sec  also  7  of  1893;  84  of  1900;  15  of  1903;  68  of  1903;  59  of  1904; 
J  of  1905;  35  of  1907. 
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4.    THE    RIGHT    OF    REMOTER    COLLATERALS    TO  CONTEST 
ALIENATION  BY  A  MALE  IN  PRESENCE  OF  NEARER  ONES— 

{a).  The  general  rule  is  that  only  the  nearer  collateral 
can  sue. 

84  of  1900. — Where  custom  recorded  in  the  Riwaj-i-am  allows  gift  with 
consent  and  nearest  heir  does  consent  reasonabley  and  without  collusion  the 
next  nearest  heir  cannot  sue. 

7  of  1905  ;    58  of  1908. 

97  of  1906. — Where  a  person  entitled  to  object  to  an  alienation  takes 
bona  fied  action  for  the  protection  of  the  reversioners  and  enters  into  a  com- 
promise in  good  faith  with  the  alienee,  in  the  belief  it  was  reasonable  and 
proper,  his  sons^and  all  other  remote  reversioners  are  bound  by  it  and  cannot 
object. 

(b).  This  rule  is  modified  in  the  following  circum- 
stances. 

(;) .  Where  the  nearest  reversioner  has  waived  his  rights  or  abandoned 
them  or  colluded  in  the  alienation. 

39  of  1876;  24  of  1877;  66  of  1878 — (Rajputs  of  Phillour)  ;  7  of  1893; 
84  of  1898  (Sodhi  Khatris  of  Zira)  ;  14  of  1894 ;  22  of  1900  ;  67  of  1900 ;  74  of 
1914  ;  104  of  1915  ;  60  of  igi6. 

IV  Cal.  764  P.C. — Thoug-h  a  suit  may  be  brought  by  a  contingent  re- 
versionary heir,  yet,  as  a  general  rule,  k  must  be  brought  by  the  presumptive 
heir,  i.e.,  the  person  who  would  immediately  succeed.  Such  a  suit  may  be 
brought  by  a  more  distant  reversioner  if  those  nearest  in  succession  are  in 
collusion  with  the  alienor,  and  have  precluded  themselves  from  interfering. 

84  of  1898  F.B. — The  remote  reversioner  would  be  able  to  sue  in  the 
presence  of  a  nearer  reversioner  if  the  latter  colluded  with  the  alienor,  or  was 
a  person  with  limited  rights  or  had  consented  to  or  acquiesced  in  the  aliena- 
tion, or  refused  to  sue  without  sufficient  cause,  and  it  makes  no  difference  that 
the  colluding  reversioner  is  the  father  of  the  contesting  one. 

7  of  1905. — An  alienation  by  a  sonless  proprietor  made  openly  in  good 
faith  when  acquiesced  in,  also  reasonably  and  in  good  faith,  by  the  heir 
existing  at  the  time  competent  to  challenge  it,  is  valid  against  all  comers, 
and  cannot  be  contested  by  those  who  may  later  on  come  Into  a  position 
which  would,  had  they  held  it  at  the  time,  have  given  them  the  right  to 
contest  it.  But  a  more  remote  reversioner  Is  not  necessarily  debarred  from 
protecting  his  future  Interest  by  the  fact  that  a  nearer  reversioner  does  not 
care  to  protect  his,  and  without  sufficient  reason  neglects  to  do  so. 

104  of  1915. — I'lalntiffs  as  collaterals  of  B.  S.  sued,  9  months  after 
sale,  for  usual  declaration,  or  In  alternative  for_  pre-emption.  A  nearer 
coilatcnil  look  no  steps  to  protest  the  estate,  but  subsequently  sued  to  pre- 
empt,    ifeld.  plaintiffs  could  maintain  the  suit. 

Contra. 

81  of  1896. — Nearest  heir  consenting  he  having  sons. 

58  of  1908.— Aralns  of  Jagraon,  where  childless  son  consents  to  gift  to 
daughter  the  farther  collaterals  cannot  sue. 
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(ii)  .   Where  the  nearest  heir  is  a  minor  or  female. 

24  of  1877. — Where  the  next  heir  is  a  minor,  and  unable  to  exercise  a 
free  agency,  the  nearest  heir  to  the  minor  can  object. 

14  of  1895. — Where  the  nearest  heir  is  a  female  in  any  case,  the  next 
reversioner  can  sue. 

29  of  1903. — Where  females  get  only  life  estate  or  maintenance. 

84  of  1898  F.  B. — Vide  supra. 

56  of  1908. — The  estate,  in  possession  of  a  proprietor  with  a  limited 
power  of  disposition,  and  in  respect  of  which  there  exists  some  sort  of 
residuary  interest  in  all  the  descendants  of  the  common  ancestor,  has  to  be 
preserved  from  improper  alienations  by  that  proprietor,  and  if  the  person 
next  entitled  to  succeed  is,  by  reason  of  tender  age  or  other  disability,  in- 
capable of  doing  so  the  next  heir  can  sue. 

P.  L.  R.  112  of  1909. — A  remote  reversioner  is  entitled  to  object  when 
the  next  heir  is  a  minor. 

3  Indian  Cases  284. — The  presence  of  a  female,  entitled  to  intervene 
between  an  alienor  and  his  reversioners  does  not  bar  a  declaratory  suit  by 
the  latter. 

See  also  103  of  1907;  149  of  1908;  60  of  1916;  VI  All.  431  ;  XV  Mad. 
422;  XXXII  Cal.  62,  but  vide  119  of  1901  ;  44  of  1905;  58  of  1910;  29  of 
1912;  VI  All.  428;  XV  All.  132. 

(iii)  .  The  modification  to  the  rule  does  not  tal^e  effect  when  the 
collateral's  claim  is  speculative. 

7  of  1893. — Even  in  alienations  by  a  female, 

57  of  1898. — The  rule  that  where  a  nearer  reversioner  is  precluded  from 
suing  or  colludes  with  the  alienor,  a  remoter  reversioner  can  sue,  has  no 
application  to  a  purely  speculative  suit  with  only  the  remotest  chance  of  ever 
having  any  practical  effect.  Plaintiffs  had  only  a  very  remote  chance  ol 
succeeding  to  a  small  portion  of  the  estate. 

See  also  81  of  1896  and  84  of  1900. 

(iv)  .  The  rule  does  not  apply  where  a  son  is  born  after  suit  has  been 
instituted. 

104  of  1887. — If  after  suit  by  reversioners  contesting  an  alienation  a 
son  is  born  to  the  alienor  the  suit  can  still  proceed. 

Cf.  P.  W.  R.  36  of  191 1. — Alienations  cannot  be  contested  by  colla- 
terals in  presence  of  sons  of  alienor  born  after  alienation,  but  before  suit. 

5.    RIGHT  OF  FEMALES  TO  OBJECT  TO  ALIENATIONS  BY  MALES. 

Generally  speaking  no  female  has  any  power  to  control 
an  alienation  made  by  a  male. 

127  of  1894.- — Gujars  of  Karnal,  a  wife  cannot  restrain  an  alienation  made 
by  her  husband,  if  sufficient  i.s  left  for  her  maintenance. 

61  of  1906. — We  repel  the  suggestion  that  apart  frfom  tribal  custom,  there 
is  any  natural  presumption,  as  a  matter  of  jurisprudence,  that  an  heir,  simply 
as  prospective  heir,  can  control  the  acts  of  the  person  whose  estate,  in  the 
ordinary  course,  he  will  one  day  inherit.  In  this  Province  it  has  been  found 
in  the  case  of  agricultural  tribes  that  by  custom  such  a  power  of  control  be- 
longs to  tiie  nearer  male  agnates  of  the  proprietor,  and  where  the  parties  are 
agriculturists  of  such  tribes  as  Jats  and  Ivajputs,  the  existence  of  such  a 
power  is  usually  presumed. 
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This,  however,  is  the  result  of  a  long-  course  of  research,  and  of  judicial 
decisions  based  thereupon,  and  we  are  not  aware  of  any  authority  for  making 
a  similar  presumption  in  favour  of  control  by  a  female. 

8  of  1916. — The  wife  cannot  control  an  alienation  by  her  husband  in  any 
tribe,  and  in  particular  among-  Khatri  Jagirdars  of  Attock  District. 

160  of  1919. — Jats  of  Ludhiana  District. 

A  son's  widow  cannot  control  an  alienation  by  her  father-in-law. 
(  '/.  H<)  of  1892  ;  5  of  1895  ;  93  of  1906  ;  60  of  1910 ;  13  of  1912  ;  47  of  1912  ; 
C.  A.  2503  of  1915  ;  48  of  1916. 

but 

79  of  1903.  -Bhattias  of  Bannu,  wliere  a  sislt-r  succeeds  :is  heir  (o  n  life 
estate  or  till  marriage,  she  can  control  alienation  mack"  by  her  lalluT. 

See  now,  however,  Act  II  of  1920. 

6.    THE  RIGHT  OF  COLLATERALS  TO  COMTROL  ALIENATIONS 
BY  A  FEMALE— 

(a).    All  collaterals,  no  matter  how  distant,  can  contest. 

19  of  1874. — A  disassociated  brother  has  the  right  to  sue  to  set  aside 
alienation  by  widow  in  resence  of  a  brother  associated  with  the  deceased 
husband,  when  such  brother  has  relinquislied  liis  r'g-hts  and  sanctioned  the 
alienation. 

18  of  1887.  '\  A  reversioner,  no  matter  how  remote,  can  contest 

II  of  1888.  >■       an  alienation  by  a  widow.    Nearness  and  remoteness, 

178  of  1888.  )  though  applicable  in  regard  to  male  proprietors,  have 
no  application  in  •-espect  to  widows. 

4  of  1890. — Sindhu  Jats  of  Lahore,  loth  collaterals  can  object. 

74  of  1892. — The  presumption  that  9th  collaterals  can  contest  a  gift  by 

the  mother  of  the  last  owner  in  favour  of  deceased  owner's  sister  not  rebutted 

48  of  1908. — Reversioners  in  the  6th  degree  can.  In  the  suit  brought 
by  6th  collaterals  for  a  declaration  that  a  sale  by  a  widow  should  not  affect 
their  reversionary  rights  it  was  contended  that  in  presence  of  deceased's 
daughters,  who  were  next  reversionary  heirs  by  custom  and  other  descendants 
nearer  than  plaintiffs,  several  of  whom  had  consented,  plaintiffs  had  no  locus 
standi.  Held,  as  the  Riwaj-i-am  stated  daughters  only  succeeded  on  failure 
of  5th  collaterals  and  as  it  was  by  no  means  certain  the  daughters  even  if  next 
reversionary  heirs  would  interpose  to  contest  alienation  by  their  mother,  with 
who  they  were  living  till  married,  or  would  ever  succeed  as  heirs,  there 
being  heirs  in  the  5th  and  nearer  degrees,  plaintiffs  were  entitled  to  sue. 

67  of  1908. — Gil  Jats,  Tahsil  Ajnala,  6th  collaterals  can  contest  gift  to 
daughter. 

14  of  191 1. — Syads  residing  in  cities.  Husband's  brother  can  when 
v  idow  has  taken  over  the  whole  of  her  husband's  estate. 

149  of  1908.  "I        The  late  husband's  reversioners  may  sue  for  the  usual 
27  of  igi6.  J      declaration  re  a  widow's  alienation  under  Hindu  Law, 
rven  if  a  daughter  "be  alive. 

Conira  and  Exceptions. 
iQ  of  1883. — Jats  of  Gujar  Khan.    Collaterals  in  the  loth  degree  cannot 
contest  alienation  in  favour  of  deceased  husband's  sister's  son. 

88  of  1890. — Gujars  of  Gujar  Khan.  8th  collaterals  cannot  object  to  gift 
to  daughters. 
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126  of  1890. — Bhatti  Rajputs  of  Lahore.  7th  collaterals  cannot  object  to 
gift  to  daughter. 

2  of  1901. — Domra  Jats  of  Dera  Ismail  Khan.  Male  collateral  not  de- 
scended from  husband's  great-grandfather  cannot. 

58  of  1910. — Syads  of  Tahsil  Gurgaon.  As  daughters  exclude  collateral^ 
in  succession,  collaterals  cannot  contest  gift  by  widow  to  daughter. 

See  also  25  of  1890  ;  5  of  1895  and  90  of  1915. 

(b)  .  The  I'ulo  howovor  only  applies  to  i^eople  in  the  line 
of  agnatic  heirs,  and  does  not,  e.(j.,  necessarily  include  vil- 
lage proprietors. 

C.  A.  96  of  1886. — Persons  of  the  same  tribe  resident  in  another  village 
cannot  contest,  they  must  show  their  relationship, 

116  of  1889. — Illegitimate  descendants  of  deceased  owner'.s  collateials 
cannot  object.    Mirda  Awans  of  Gujrat. 

89  of  1892. — Deceased's  nice  cannot  object  to  alienation  by  deceased's 
widow.     Kanwali  Arains  of  Lahore. 

13  of  1912. — Unless  custom  of  tribe  recognizes  a  female  and  her  issue  as 
heirs,  the  right  of  controlling  alienations  even  by  a  female  does  not  extend 
beyond  the  line  of  agnatic  heirs.    Jats  cf  Lahore. 

24  of  1917. — Jats  of  Mauza  Gangan,  Hissar,  Thulladars  have  no  right 
to  control  alienations  by  a  widow. 

See  also  infra. — The  right  of  females  to  control  alienations  by  females. 

(c)  .  The  rule  does  not  apply  where  a  female  has  suc- 
ceeded in  her  own  right  to  a  full  estate. 

53  of  1882. — Boh,  Amballa.  Where  a  daughter's  son  has  succeeded  to 
his  maternal  grandfather  and  dies  without  issue,  the  relatives  in  male  line  of 
original  proprietors  have  no  locus  standi  to  restrain  alienations  by  the  widow 
of  such  daughter's  son. 

25  of  1890. — Bokhari  Shia  Syads,  Sadhaura,  Amballa.  7th  collaterals 
cannot  object  to  an  alienation  by  widows  with  a  full  estate. 

(d)  .    The  rule  applies  to  alienations  of  mortgage  rights. 

144  of  1882.^ — Alienation  by  a  mortgagee's  widow  of  mortgagee's  rights 
to  persons  not  entitled  to  redeem  can  be  contested. 

54  of  1899. — A  mortgage  debt,  so  long  as  it  is  charged  on  immoveable 
property,  is  itself  immoveable  property,  and  a  female  cannot  dispose  of  it  to 
the  prejudice  of  reversioners.  It  becomes  moveable  when  real  zed  but  even 
then  the  widow  cannot  alienate  without  need. 

(e)  .  So  too  in  regard  to  self-acquired  property  in  some 
cases. 

103  of  1907. 

71  of  1910. — 'Syads  of  Tahsil  Pindi.  Collaterals  residing  in  other  villages 
can.  , 

but  contra 

64  of  1893. — When  land  situated  in  another  village  is  alienated  in  favour 
df  a  daughter's  soa     Girths  of  IVf  iza  Bandi,  Kangra. 
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(/).    Tho  rule  niidor  TTindii  Law. 

67  of  1888. — Khatris  of  I'eshawar  City.  A  nephew  cannot  object  to  an 
alienation  by  a  widow,  parties  following  Hindu  Law,  in  presence  of  a  daugh- 
ter and  daughter's  son  entitled  to  succeed  before  him,  his  interest  being  con- 
sidered too  remote. 

149  of  1908. — In  an  alienation  by  widow  distant  reversioners  can  con- 
test in  presence  of  the  widow's  daughter  who  has  no  male  issue.  If  she  has 
male  issue,  the  reversioner's  right  is  too  remote  to  permit  of  his  getting  a 
decre*?. 

(g).  Consent  by  the  nearest  reversioner  will  not  neces- 
sarily debar  the  more  remote  ones. 

24  of  1877. — Further  reversioners  can  sue  in  case  of  collusion. 

99  of  1889. — Where  the  next  reversioner  has  consented  to  a  widow's 
alienation,  it  is  not  a  necessary  result  that  remoter  collaterals  cannot  object. 
The  circumstances  of  each  case,  the  nature  of  the  consent  and  the  position 
ol  the  parties,  e.g.,  the  respective  ages  of  the  consenting  reversioners  and 
the  widow,  and  the  probability  or  otherwise  of  the  former  surviving  should 
all  be  considered-  In  the  particular  case,  where  the  nearer  reversioner  was 
70  and  tlie  widow  30,  the  former  having  no  sons,  held  there  was  no  bar  to 
the  further  reversioners  suing. 

7  of  1893. — Where  tlie  nearest  rexcrsloner  nrcjuiesces  in  an  alienation  by 
a  widow,  7th  collaterals  are  not  ipso  facto  debarred  from  suing,  but  where 
consenters  had  sons  and  there  was  a  question  whether  consent  did  not  validate 
by  custom,  and  the  objectors  had  only  a  bare  possibility  of  succeeding,  held 
they  could  not  object. 

67  of  1900.- — \Vhen  the  reversionary  heir  has  refused,  without  sufficient 
cause,  to  contest  a  widow's  alienation,  and  has  precluded  himself  by  collusion 
and  concurrence,  the  next  nearest  heir  can  sue. 

119  of  1901. — Mahrotras  of  Multan,  under  Hindu  Law. 

48  of  1908. — Reversioners  in  the  6th  degree  can  contest  an  alienation  by 
a  widow  in  the  presence  of  daughters  claiming  to  be  heirs,  and  the  nearer 
reversioners  who  have  consented  and  refused  to  sue. 

149  of  1908. — In  the  case  of  an  alienation  by  a  widow  a  distant  6th  col- 
lateral is  competent  to  maintain  a  declaratory  suit  in  the  presence  of  the 
widow's  daugliter  entitled  to  succeed,  where  the  latter  has  no  male  issue, 
but  If  the  daughter  has  male  issue  he  cannot. — Brahmins  of  Samboka, 
Amballa. 

See  also  VI  Cal.  764  P.  C. 

but 

68  of  1878. — The  general  rule,  in  the  absence  of  collusion,  is  that  the 
further  collaterals  cannot  sue. 

144  of  1882. — If  the  widow  was  to  be  succeeded  by  her  daughter,  the 
daughter's  estate  being  limited,  the  next  reversioners  can  sue,  but  if,  after 
the  daughter,  the  daughter's  son  Is  entitled  to  succeed  either  as  daughter's 
son  or  as  an  adopted  son  of  the  last  male  holder,  the  ultimate  reversioners 
cannot. 

C.  A.  1818  of  1880  {¥.  B.)  \  If  a  daughter  entitled  to  succeed  consents 
C.  A.  64  of  1896.  I   properly,  reversioner  cannot  object. 
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119  1901. — Where  the  next  heirs,  daughters,  consent  as  an  act  of 
filial  piety  to  an  alienation  by  their  mother  in  dharmart]i,  reversioners  cannot 
object ;  they  might  object  if  there  was  improper  collusion, 

(h).  The  further  collaterals  can  sue  where  the  nearest 
is  a  minor. 

24  of  1877. 

7.    THE  RIGHT  OF  FEMALES  TO  OBJECT  TO  ALIENATIONS  BY 
ANOTHER  FEMALE— 

(a).  Where  a  female  is  entitled  to  succeed  collaterally 
or  after  present  holder,  she  can  contest  a  sale  or  other  aliena- 
tion. 

90  of  1894. — Khattars  of  Rawalpindi.  A  daughter  entitled  to  succeed 
after  a  widow  can  contest  an  alienation  by  the  widow  to  a  stranger. 

P.  I^.  R.  29  of  1902. — Kanwali  Aralns,  Lahore.    Sister  and  sister's  son 

of  a  deceased  childless  proprietor  can  contest  an  alienation  by  widow  without 
necessity. 

19  of  1906. — Ghelna  Arains  of  Lahore.  A  daughter,  being  a  father's 
heir,  can  contest  an  alienation  by  her  step-mother. 

72  of  1906. — Where  a  widow  is  entitled  to  succeed  collaterally  in  her 
husband's  family  she  can  contest  an  alienation  made  by  a  widow  of  her  hus- 
band's collateral.    Girths  of  Kangra. 

P.  W.  R.  136  of  1907. — Agriculturists  of  Hoshiarpur,  where  a  female 
is  entitled  to  succeed  in  the  absence  of  collaterals  to  her  father  and  uncle, 
she  can  contest  alienations  by  the  widow  of  either. 

135  of  1908. — A  female  can  contest  the  alienation  of  another  female 

if— 

(a)  she  is  entitled  to  succeed  on  the  death  of  the  alienor,  and 

(b)  alienor  is  holding  a  life  estate. 

60  of  1910. — Girths  of  Mauza  Baldhar,  Kangra.  A  sister,  who,  in 
absence  of  collaterals,  is  the  next  heir,  can  contest  alienation  by  the  widow. 

P.  L.  R,  121  of  1909. — Rajputs  of  Hoshiarpur.  A  daughter  entitled  to 
succeed  can  contest  alienations  made  by  her  mother,  who  succeeded  as  a 
daughter. 

15ut  contra 

5  of  1895. — Pathans,  Mauza  Saurian,  Amritsar.  The  mere  fact  that  a 
daughter  has  by  custom,  in  absence  of  true  ivarisan,  a  right  of  inheritance 
does  not  give  her  power  to  control  an  alienation  by  a  widow  to  her  son-in-law 
for  the  benefit  of  another  daughter's  issue. 

48  of  1916. — Dhillon  Jats,  Ambala.  Daughter  succeeding  to  her  father's 
estate  cannot  contest  alienation  by  her  mother  cr  step-mother. 

(&).  If  she  is  not  the  immediate  heir'  she  has  no  right  to 
contest  under  any  circumstances  an  alienation  by  a  female. 

89  of  1892. — Kanwali  Arains  of  Lahore.  A  niece  cannot  object  to  an 
jilienation  by  a  widow. 


6i  of  1906. — Khattars  of  Attock.  Where  childless  daughter  inherits 
from  the  father  and  there  are  no  male  collaterals,  the  nieces  of  the  last  male 
owner  cannot  restrain  alienation  by  the  daughter.  There  is  no  presumption 
that  one  female  can  restrain  the  alienation  of  another  under  such  circum- 
stances. 

135  of  1908. — Where  a  daughter  succeeds  to  full  ownership  a  sister  and 
sister's  son  of  the  last  male  owner  have  no  locus  standi  to  object.  Unless 
she  be  entitled  to  succeed  on  the  expiry  of  the  life  interest  of  the  present 
holder  she  cannot,  nor  can  a  female  sue  where  the  female  alienor  Is  full  pro- 
prietor or  the  proprietor  is  a  male,  even  if  childless. 

13  of  1912. — Jats,  Mauza  Momanpura,  Lahore.  A  daughter,  sister  and 
sister's  son,  having  no  right  to  inherit,  cannot  contest  a  gift  by  the  mother  of 
the  last  owner  in  possession,  the  gift  being  to  her  son's  widow.  Unless  the 
custom  of  the  tribe  recognizes  a  female  and  her  issue  as  heirs,  the  right  of 
controlling  alienations  even  by  a  female  does  not  extend  beyond  the  line  of 
agnatic  heirs. 

47  of  1912. — Pathans  of  Miani,  Hoshiarpuf.  The  grand-daughter  of 
an  alienor  cannot  object  to  an  alienation  by  a  son-in-law  even  if  such  right 
has  been  bequeathed  to  her. 

90  of  1912. — Gujars  of  Tahsil  Kharian.  Daughter  of  uncle  of  last  male 
owner,  not  being  entitled  to  succeed,  cannot  contest  a  widow's  alienation. 

P.  W.  R.  114  of  1914. — Where  a  female  challenge  an  alienation  by 
her  grandmother,  mother  or  step-mother  she  must  prove  she  is  entitled  to 
do  so  by  custom,  and  it  is  not  sufficient  for  her  to  allege  she  has  succeeded 
to  the  estate. 

45  of  1915. — Arains  of  Mauza  Nawankot,  Lahore.    L.  D.,  an  Arain,  died 

leaving  a  son  and  two  daughters  B  and  Z.  On  death  of  son  without  issue 
B  and  Z  succeeded,  Z  alienated  her  share,  B  sued  for  declaration.  Held  B 
could  not  succeed  unless  she  proved  ; 

(a)  she  was  in  fact  entitled  to  succeed  to  property  in  dispute  on  death 
of  her  sister  under  all  circumstances  ; 

(b)  her  sister  was  holding  a  life  interest  only  analogous  to  a  widow's 
estate,  neither  of  which  she  had  proved. 

33  of  1916.- — Jat  Sikhs,  Jullunuur.  A  daughter  cannot  contest  an  aliena- 
tion by  her  mother  of  land   whereof  her  father  was  last  male  holder. 

8.    RIGHT  OF  VILLAGE  BODY  OR  FELLOW  TRIBESMEN  TO  CON- 
TEST— 

See  also  Succiissio.v. 

C.  A.  156  of  1875.     ]       Their  right  to  object  to  alienations  of  common 
C.  A.  860  of  1879.     I    l^ii'ids  may  be  presumed. 

43  of  1877. — Members  of  the  proprietary  body  ol  a  \  illage  are  not  entitled 
as  such  to  object  to  a  gift  by  one  of  their  number. 

C.  A.  96  of  1886. — Persons  of  the  same  lril:ie,  resident  in  another  \  illage, 
caui-.ot  contest.    They  must  prove  relationship. 

49  of  1886. — In  alienations  by  a  widow  there  is  no  custom  allowing  pro- 
prietors in  the  thula  to  contest  until  they  show  they  have  a  customary  right 
of  succession — Mauza  Mahlaud,  Delhi. 
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78  of  1888.— Kherawat  Jats,  Mauza  Kakar  Mazra,  Ambala.  Thulladars 
of  same  gSt  held  to  have  established  thereby  sufficient  connection  to  attack 
alienation  by  widow. 

178  of  1888  as  49  of  ]886. 

68  of  1892. — Strict  proof  of  rights  as  collaterals  is  necessary,  being  of 
same  got  and  patfi  is  not  sufficient. 

61  of  1898. — Where  there  is  no  custom  of  escheat  of  a  widow's  estate 
to  the  A-illage  proprietors,  e\en  if  a  widow  has  no  right  to  alienate  except 
for  necessity,  it  is  not  open  to  an}one,  who  is  not  a  reversioner,  to  sue  to 
set  aside  her  alienations. 

P.  J-..  R.  14  of  19T0. — Mauxa  Chajora,  Tahsil  Thanesar.  Village  found- 
ed by  Gehlan  Jats  and  Brahmins  had  become  one  of  incomplete  bhayachara 
tenure,  other  gots  of  Jats  being  also  proprietors.  Held  it  was  impossible  to 
hold  the  compactness  of  the  village  community  had  been  preserved,  so  as  to 
give  Gehlan  proprietors  a  right  to  contest  an  alienation  by  the  widow  of  a 
Gehlan. 

24  of  191 2. — The  right  to  succeed,  where  escheat  is  the  alternative  to 
succession,  is  far  more  extensive  than  a  right  to  control  alienations. 

3  of  1914.— In  heterogeneous  villages,  patiidurs  as  such  cannot  contest 
alienation  by  widow. 

24  of  1917. — Sec  p.  224. 

9.  RIGHT  OF  RELATIONS  RESIDING  ELSEWHERE  TO  OBJECT— 

64  of  1893. — Collaterals,  residing  in  anotlier  \  iilage  are  not  excluded  by 
non-collaterals  in  the  village,  where  the  property  alienated  is  situated. 

75  of  1902. — Where  the  family  of  objectors  had  for  generations  cut 
themselves  off  from  the  village  of  origin  and  settled  in  another  village,  and 
had  unmistakably  been  shown  by  their  conduct  to  have  gi\  en  up  any  rights 
they  might  have  had  to  property  in  such  village,  otius  pruhaudi  that  they 
could  object,  as  if  they  had  remained  in  the  village,  is  on  them,  but  where 
the  father  of  the  objectors  had  left  the  village  and  acquired  property  in  an- 
other, and  where  there  was  no  proof  of  abandonment  of  rights,  onus  of  show- 
ing they  were  not  entitled  to  object  to  an  alienation  of  land  in  original  vil- 
lage was  on  the  defendants, 

IK)  of  1906  F.  B.  ;  41  of  1909. — The  ruling  64  of  1893  ^^^s  not  laid 
it  down  that  mere  community  of  descent  gives  no  right  to  ;igiiates  to  suc- 
ceed to  land  acquired  in  a  village  in  which  they  own  no  land. 

71  of  T<)ic). — Collaterals  residing  in  another  x  ilhigc  can  sui-  where  a 
widow  oi'  Tnotlu-r  alienates  her  husband's  or  son's  self-ai  quircd  property- 
—  S\<ids  of  Tahsil  Kawalpiiidi. 

10,  THE  RIGHT  TO  CONTROL  ALIENATIONS  BY  A  hHA.\ADAMAD 
OR  HIS  WIDOW,  OR  AN  ADOPTED  SON  OR  DONEES— 

(a).    Alienations  of  Khariadamad . 

20  of  1904. — Where  land  i.s  giflctl  to  a  kliaiiaJaimid  the  wife  and  son 
are  entitled  to  contest  an  alienation  made  by  him  without  necessity. 

31J  of  1905. — Where  A  gifts  to  a  khanadiumid ,  m  ho  dies  without  sons, 
and  his  widow  then  gifts  to  her  daughter's  husband,  the  klianadaniad's  col- 
laterals cannot  object,  as  the  original  gift  must  be  considered  to  have  been 
for  the  benefit  of  the  daughter  and  her  issue. 
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I02  of  1909. — Where  land  is  jilted  to  a  son-in-law  for  the  benefit  of  his 
issue,  his  collaterals  ha\  e  no  right  to  sue  on  an  alienation  by  his  son. 

The  land  \\  as  originall)-  owned  1j\  J.  who  gifted  it  to  his  son-in-law,  M, 
for  the  benefit  of  his  daughter  and  her  son  P.  P  died,  leaving  a  daughter  K, 
and  in  his  life  made  a  gift  of  the  said  land  to  M.  B.,  K's  son.  On  P's  death 
INI.  K.  sold  the  land  to  J's  collaterals.  Plaintiffs,  collaterals  of  P,  sued  to 
contest  it.  Held  the  land  came  to  P  through  his  mother,  i.e.,  he  held  it  as 
a  daughter's  son  ;  he  did  not  constitute  a  fresh  stock  of  descent  qua  the  land, 
and  therefore  plaintiffs  had  no  locus  standi  in  presence  of  J's  collaterals. 

(&).    Alienations  of  adopted  son. 

66  of  1908. — Sons  of  an  adopted  person  born  before  adoption  cannot 
control  their  father  in  alienating  the  adoptive  father's  estate. 

P.  L.  R.  71  of  1915. — The  son  of  an  appointee,  whether  born  before  or 
after  appointment  of  his  father,  cannot  contest  an  alienation  by  the  latter  of 
the  properly  recei\  cd  from  his  adoptive  father;  the  appointee  becomes  ab- 
solute owner  of  the  ap]3t)intor's  self-acquired  property  and  he  can  dispose 
of  it  as  he  wills.  But  if  the  propertx  is  such,  over  which  the  appointor  had 
restricted  powers,  any  alienation  by  the  appointee  can  be  challenged  by  the 
reversionar}^  heirs. 

See  also  99  of  1914. 

(c).    Alienation  by  line  of  donees. 

p.  W.  R.  _'4  of  1907.  -Brahmins  of  Tahsil  Sampla,  where  the  last  of  the 
line  of  donees,  being  childiess,  alienates  the  heirs  of  the  donor  can  object. 

P.  L.  R.  99  of  1914. — Where  a  widow,  in  the  line  of  donees,  gifts  to  her 
son-in-law,  original  donees  still  ha\  ing  female  lineal  descendants  alive,  held, 
in  their  presence,  donor's  line  cannot  object. 

11.  MISCELLANEOUS— 

(a)  .    The  rights  taken  l)y  successful  objectors. 

17  of  1902. — WJiere  a  man  mortgages  and  dies,  being  succeeded  by  his 
\\  itlow,  who  relinquislies  in  fax  our  of  the  re\  ersionary  heirs,  the  re\'ersionary 
lieir.s  in  her  life  cannot  seek  for  possession  of  the  mortgaged  land.  The  ordin- 
;ir\  rights  acquired  are  a  declaration  that  the  alienation  shall  not  affect  the 
rcN'crsionaiy  rights  when  the  succession  opens  up. 

V.  W .  R.  30  ol  1908.     A  few  ol  the  rc\ersioneis  cannot  claim  the  whole 
Uic  property  left  by, the  alienov  in  the  hands  of  the  alienees,  but  can  get 
0!i!y  up  to  the  extent  of  their  own  share  in  it. 

(b)  .    Survival  of  the  right  to  object. 

12  of  1901. — Where  a  collateral  has  sued  to  contest  an  alienation  and 
dies  poulente  lite  his  widow  can  continue  the  suit. 

97  of  1893. — The  right  to  sue  survives  to  the  next  heir. 

58  of  J905. — Right  to  object  to  alienation  by  a  father  survives  on  son's 
death,  when  he  has  sued,  the  son's  uncles  being  his  heirs  after  the  father. 
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^5  of  1913. — I.  D.,  widow  of  H.  S.,  sued  for  a  declaration  ye  a  gift  by 
F.  B.,  widow  of  collateral  of  H.  S.  The  first  Court  held  she  had  no  locus 
standi,  and  during'  pendency  of  appeal,  F.  B.  died,  then  J.  D.  Held  on  F. 
B.'s  death  J.  D.  had  no  rig-ht  to  a  declaration,  and  therefore  applications  to 
be  brout,'-ht  on  the  record  as  her  representatives  must  be  dismissed. 

(c).  Ouster  of  widow's  transferee  by  person  to  whom 
she  has  surrendered  estate. 

43  of  1899. — The  reversionary  heir  to  whom  a  widow  has  surrendered 
her  life  estate  cannot  oust  the  transferee  durin-,'-  the  widow's  life;  his  cause 
of  action  only  arises  on  the  widow's  death. 


VIM.— ACQUIESCENCE. 

1.  THE  ESSENTIALS  OF  WAIVER  OF  RIGHT— 

66  of  1878. — The  waiver  of  the  nearest  reversioner  must  be  a  waiver  of 
his  reversionary  rights  and  not  merely  a  waiver  of  a  right  to  sue,  and  the 
absence  of  claim  by  the  next  reversioner  is  not  in  itself  waiver. 

2.  CASES  SHOWING  ACQUIESCENCE  BARRING  RIGHT— 

174  ol  x8S8. — Attebtatic)n  by  a  rc\  ersionar\  heir  ol  a  mortgage  by  a 
widow  is  consent  so  hir  as  tlie  attcstator  himsell  is  concerned. 

18  of  1898. — Giving  evidence  for  the  \endees  in  a  suit  b)  the  vendee 
for  damages  against  a  tenant  for  cutting  trees  on  the  land  alienated  ;  raising 
no  objection  to  partition  though  present  ;  raising  no  objection  to  the  acquisi- 
tion of  rights  b}'  certain  occupancy  tenants  ;  cultix  ation  of  the  land  under 
the  vendee  years  after  sale  ;  exchange  of  plots  ;  and  execution  of  documents 
admitting  the  vendee's  ownership. 

34  of  1899. — Attesting  document  recognizing  the  validity  of  an  adop- 
tion, and  later  exchanging  plots  held  to  be  acquiescence. 

^()  uf  J 900. — T\\  cnl}'  years'  silence,  and  accepting  donee  as  owner  by 
claiming  partition  from  him  is  ev  idence  of  the  \  alidity  of  a  gift. 

42  of  1902. — Subsequent  long  silence  sometimes  amounts  to  conduct  pre- 
cluding a  suit,  and  where  collaterals  not  only  delayed  to  attack  the  aliena- 
tion, but  were  also  concerned  in  purchasing  from  the  alienor  to  the  exclusion 
of  other  collaterals,  or  cultivating  under  or  exchanging  with  the  defendant 
alienees  the  disputed  land,  held  they  had  acquiesced  in  the  alienation  and 
were  estopped  from  bringing  tlie  suit. 

102  of  J902. — In  a  case  brought  b_\  tollaterals  in  1891  to  contest  aliena- 
tions made  in  1863-4,  when  it  was  proved  plaintiffs  never  intimated  to  alienees 
during  the  whole  of  the  time  their  intention  to  object,  and  plaintiffs  were 
entirely  silent  at  ])artition  in  1867,  and  took  some  land  in  dispute  as  tenant 
from  the  vendee  without  warning  him  of  their  prospective  claim,  held  acquies- 
cence established,  and  nothing  further  in  the  way  of  proof  of  necessity  is 
required  than  the  deeds,  and  the  alienee's  suorn  statement  on  the  point. 
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P.  L.  R.  c)7  of  1902. — Bcin','-  aware  of  alienation  without  objecting'  at 
the  time,  and  cultivating  as  tenants  under  alienee  thereafter  is  acquiescence. 

I  of  1907. — Dropping  objection  after  formal  protest  to  patwari  ;  silence 
thereafter  for  several  years,  and  allowing  partition  without  demur  amounts 
to  acquiescence. 

P.  W.  R.  77  of  1907. — Standing  by  when  partition  takes  place,  and  t!ie 
alienee  gets  a  share  is  not  acquiescence. 

P.  L.  R.  76  of  191 1. — The  fact  that  a  son  got  certain  land  from  his 
father  in  the  latter's  life-time  does  not  estop  the  son  from  challenging  his 
father's  alienation  on  the  latter's  death. 

P.  W.  R.  177  of  191 1. — Where  the  vendor's  son  stood  by  while  land 
sold  was  being  built  on  by  the  vendee,  and  only  sued  for  possession  on  his 
father's  death,  years  after  the  sale,  held  estopped  by  acquiescence. 

P.  L.  R.  192  of  1912.       The  mere  fact  that  plaintiffs  cultivated  a  part 
P.  L.  R.  281  of  191 3.  J  ol  the  alienated  land  during  the  life  of  the  father 
of  the  father  alienor  under  the  alienee  is  not  acquiescence, 

78  of  1914. — A  rexersionor  by  bringing  a  suit  to  pre-empt  a  sale  ac- 
quifsres  thereh}'  in  its  \alii!it'.'. 

P.  W.  R.  32  of  1914. — Where  reversioner  unknowingly  accepts  a  mort- 
gage of  land  in  a  joint  holding  sold  by  the  widow  to  another  reversioner  he 
is  not  estopped  from  contesting  the  validity  of  the  sale  and  claiming  his  share 
therein  on  her  death,  particularly  when  the  mortgagor  alienates  the  land  as 
a  shareholder. 

P.  W.  R.  66  of  1914. — Attesting  a  deed  of  exchange  debars  a  reversioner 
from  contesting. 

P.  W.  R.  105  of  1914. — Failure  to  bring  a  declaratory  suit  re  gift  for  a 
number  of  years  ;  cultivation  by  several  members  of  the  family  as  tenants  of 
defendants  ;  obtaining  by  defendant  of  a  share  in  the  partition  of  the  shamilat 
without  objection  ;  and  fact  of  some  plaintiffs  having  exchanged  land  with 
defendants  amounts  to  acquiescence. 

3.    POWER    OF    ACQUIESCING    HEIR    TO    BIND    OTHERS  AND 
EFFECT  OF  PRIOR  SUIT  BY  OTHER  REVERSIONERS. 

174  of  1888. — If  one  reversioner  out  of  many  assents  to  a  sale  by  a  widow 
his  assent  does  not  bind  others,  and  does  not  operate  to  validate  the  aliena- 
tion of  such  reversioner's  share,  and  sale  may  be  set  aside  as  a  whole. 

39  of  1889. — If  the  assenting  reversioner's  interest  has  actually  accrued, 
is  known  and  can  at  any  moment  be  enforced  by  partition,  and  he  has  accept-  t 
ed  a  substantial  sum  of  money,  which  is  not  a  real  debt  or  necessity  of  a 
widow,  his  assent  is  operative  as  regards  his  portion,  but  does  not  affect 
others.  Where,  however,  the  interest  has  not  vested  in  any  one  reversioner, 
the  consent  of  one  in  an  equal  position  as  the  other  reversioners  does  not 
operate  to  validate  any  part  of  the  transaction. 
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7  of  1893.— Where  fathers,  related  to  wido>v  alienating  in  favour  of 
son-in-law,  have  contested  and  then  compromised  their  sons  are  bound. 

84  of  1898. — A  son  can  sue  when  his  father  refuses  to  do  so. 

P.  L.  R.  1900,  p.  536. — When  the  next  reversioner  to  the  estate  of  a 
childless  proprietor  has  given  his  consent  to  an  alienation  made  by  such  pro- 
prietor the  alienation  becomes  finally  valid,  and  there  are  no  rights  left  to 
the  reversioner  to  sue,  provided  the  consent  is  given  reasonably  without  col- 
lusion and  in  accordance  with  custom. 

C.  A.  1201  of  igoi. — Where  an  alienation  was  made,  and  the  alienor's 
brother  made  no  objection,  though  to  his  interests  to  make  it  and  lived  till 
a  year  after  sale,  and  7  years  later  his  sons  contested  on  the  death  of  the 
vendor,  held  they  were  bound  by  the  acquiescence  of  their  father. 

119  of  1 90 1. — Agreeing  to  widow  making  a  gift  of  portion  in  dharamarth 
for  the  good  of  her  soul  and  that  of  her  husband  is  an  act  of  filial  piety  against 
own  interest  and  is  not  collusion  giving  a  collateral  a  right  to  sue.  Jiond 
fide  acquiescence  in  an  act  or  recognition  of  the  right  of  a  person  dealing  with 
property  so  to  deal  is  not  collusion. 

iH  of  1903. — Where  on  the  sale  of  half  a  klinta  in  1S62  A  sued  to  pre- 
empt and  failcfl  to  deposit  the  purchase  money,  and  did  not  object  to  the  sale 
on  the  ground  of  necessity,  and  later  on  a  mortgage  of  other  half  was  com- 
promised in  suit  by  the  mortgagees  being  paid  off,  A's  grandson  is  barred 
from  suing  in  1897  on  the  ground  of  want  of  necessity.  Even  if  it  did  not 
bar  the  suit  the  facts  show  there  was  some  proof  the  sale  was  for  necessity, 
and  it  would  be  unjust  to  expect  purchaser's  sons  and  grandsons  to  be  able 
to  supply  strict  proof  In  1897  of  the  reasons  which  led  the  seller  to  transfer 
his  land  in  1862. 

29  of  1903. — Kalar  Jats  of  Ludhlana.  The  contest  of  the  wife,  who 
is  the  heir  for  life,  will  not  prevent  reversioners  suing  to  contest  an  aliena- 
tion to  a  more  distant  collateral. 

47  of  1903. — The  fact  that  certain  reversioners  assented  to  a  gift  by  a 
widow  of  her  late  husband's  property  In  favour  of  a  near  reversioner  does  not 
bar  the  claim  of  a  reversioner  equally  entitled  with  the  alienee. 

59  of  1904. — In  a  suit  to  contest  a  gift  by  a  widow,  when  it  appeared 
that  all  the  collaterals,  Including  the  plaintiff's  father,  attested  a  duly  regis- 
tered deed,  and  later  plaintiff's  father  sued  to  set  aside  the  gift  and  withdrew 
without  permission  to  sue  again,  it  being  shown  such  an  alienation  would  be 
valid  if  made  with  the  assent  of  the  collaterals,  and  such  assent  being  proved 
to  have  been  given,  it  lay  on  the  plaintiff  to  prove  that  such  assent  was 
Inoperative. 

7  of  1905. — An  alienation  by  a  sonless  proprietor,  when  made  openly 
and  in  good  faith,  and  acquiesced  in  also  reasonably  and  in  good  faith  by 
the  heir  at  the  time  existing  competent  to  challenge.  Is  valid  against  all 
comers,  and  cannot  be  contested  by  those  who  maylater  on  come  Into  a  posi- 
tion which  would,  had  they  licld  if  at  the  time,  have  given  them  the  right  to 
contest. 

44  of  1905. — Where  nearer  reversioners  consent  and  afterwards  die, 
and  widow  excludes  distant  collaterals,  whose  possibility  of  succession  at  tl\& 
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time  of  alienation  was  remote,  such  distant  collaterals  cannot  object  to  gift 
to  daughter's  son  when  the  widow  and  intervening  reversioners,  wno  con- 
sented, die. 

68  of  1905. — A  dismissal  on  the  merits  of  a  declaratory  suit  brought  by 
reversioners  in  the  life  of  a  sonless  proprietor  bars  a  subsequent  suit  by  their 
sons  for  possession  on  the  death  of  the  alienor. 

79  of  1905. — A  reversioner  is  not  debarred  from  contesting  an  aliena- 
tion merely  because  in  a  previous  suit  by  certain  other  reversioners  his  father 
was  impleaded  pro  forma,  especially  when  there  was  no  adjudication  of  the 
father's  right  as  opposed  to  the  alienee,  who  was  also  his  own  son. 

6  of  1906. — The  fact  that  a  declaratory  suit  brought  in  the  life  of  the, 
alienor  has  been  dismissed  as  time  barred  does  not  operate  as  re;  ju-iicatd 
to  prevent  a  later  suit  for  possession  on  the  death  of  the  alienor. 

97  of  1906. — Where  a  person  entitled  to  object  to  an  alienation  takes 
bond  fide  action  for  the  protection  of  the  reversioners,  and  enters  into  a  com- 
promise in  good  faith  with  the  alienee,  in  the  belief  that  it  was  a  reasonable 
and  proper  one,  his  son  and  all  other  remote  reversioners  are  bound  by  it, 
and  have  no  locus  standi  to  contest  the  alienation  afresh  in  their  own  name. 

107  of  1906. — Where  the  reversioners  sued  for  a  declaration  igainst  a 
widow's  alienation  in  favour  of  her  son-in-law  and  got  a  decree,  and  then  on 
her  death  sued  the  daughters  for  possession,  held  as  the  daughters  had  not 
been  impleaded  in  the  declaratory  suit  and  the  question  whether  the  collate- 
rals had  a  preferential  right  against  them  had  not  been  put  in  issue  or  decided, 
the  point  was  not  res  judicata. 

35  of  1907. — The  fact  that  at  mutation  of  a  sale  by  sonless  proprietor 
the  nearest  reversioner  expressed  his  readiness  to  buy  at  the  sale  price, 
but  abstained  from  doing  so,  is  evidence  to  prove  acquiescence,  and  so  a 
son  of  such  reversioner  is  debarred  from  suing  to  impeach  the  sale  from  w  ant 
of  necessity. 

37  of  1907. — Where  a  person  entitled  to  object  to  a  widow's  alienation 
bought  a  suit  and  then  compounded  in  good  faith  with  the  widow,  held  he 
and  his  successors  were  bound  by  it,  and  a  similar  suit  by  such  reversioners 
was  barrf^d  by  the  rule  of  res  judicata. 

78  of  1908. — A  reversioner  is  competent  to  assent  to  an  alienation  by 
a  sonless  proprietor  after  contesting  its  validity  and  getting  a  decree,  and 
that  assent  is  binding  on  his  sons  and  all  reversioners  more  remote  than 
himself. 

P.  W.  R.  36  of  1908. — The  dismissal  of  a  previous  declaratory  suit  by 
some  reversioners  on  the  ground  that  they  have  no  locus  standi  to  sue  does 
not  bar  other  reversioners  suing. 

P.  W.  R.  36  of  1911. — Where  sons  liave  ac(|uies(  (  d  in  .dicrialion 
remoter  collaterals  cannot  contest. 

P.  W.  R.  42  of  1911. — When  one  of  the  principal  collaterals  of  a 
childless  proprktor,  who  is  a  lambardar  and  a  representative  member  of 
the  family,  takes  an  active  part  in  negotiating  a  sale  by  attesting  the  deed 
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and  attending  at  registration,  it  can  be  fairly  assumed  he  was  doing  so  on 
behalf  of  the  family.  Even  if  other  collaterals  are  not  bound  by  his  action, 
the  very  fact  of  his  action  is  strong  evidence  of  necessity.' 

P.  W.  R.  76  of  191 1. — A  compromise  in  a  suit  brought  by  reversioners 
to  cancel  a  gift  made  by  a  widow  of  the  last  male  owner  in  the  line  of  original 
donees  dofes  not  bind  a  minor  not  legally  represented,  and  he  can  follow  the 
property  on  attaining  majority,  wherever  it  goes,  ignoring  the  suit  altogether. 

46  of  1912.= — Where  the  nearest  collaterals  with  male  issue  have  given  a 
bond  fide  consent  to  a  widow's  alienation,  the  more  distant  collaterals  have 
no  locus  standi  to  object. 

68  of  1912. — The  assent  of  plaintiff's  father  to  an  alienation  by  a  female, 
if  bond  fide,  is  binding  on  the  plaintiff. 

4  of  1916. — The  consent  of  a  father  to  mutation,  in  accordance  with 
shares  under  Muhammadan  Law,  of  property  to  which  under  customary 
law  he  would  succeed  will  not  bind  his  son — Bhatti  Rajputs  of  Mauza 
Kuma,  Jhelum. 

P.  W.  R.  16  of  1916. — A  remote  reversioner  is  not  bound  by  a  rati- 
fication made  by  nearer  reversioner,  which  is  demonstrably  improper,  nor  will 
he  be  bound  by  a  decree  in  such  a  case.  A  son  has  under  customary  law  a 
right  in  ancestral  property  independent  of  his  father,  and  has  an  independent 
right  to  sue,  and  is  not  bound  by  acts  of  his  father. 

60  of  1916. — The  principle  on  wiuch  to  decide  whether  the  action  of  the 
nearest  heir  in  acquiescing  in  an  alienation  bars  a  more  remote  heir  from  suing 
is  whether  the  nearest  heir  has  by  his  own  act  or  conduct  precluded  him- 
self from  suing,  or  has  colluded  with  the  widow  alienor,  or  concurred  in  the 
act  alleged  to  be  wrongful. 

P.  W.  R.  165  of  1916. — Where  other  reversioners,  including  vendor's 
brother,  have  acquiesced,  and  it  is  shown  the  sale  was  made  in  years  of 
scarcity,  a  high  standard  of  proof  is  not  necessary  ye  necessity. 

4.    THE  EFFECT  OF  DELAY  IN  SUING— 

The  general  rule  is  that  the  longer  the  plaintiff  delays  in 
suing  the  less  onerous  is  the  07ius  on  the  alienee,  as  the 
plaintiff  cannot  be  allowed  to  benefit  by  his  own  laches. 

C.  A.  289  of  1891. — Where  the  collateral  delays  in  suing  he  must  pay 
the  penalty  of  the  Courts  making  all  proper  allowances. 

P.  L.  R.  61  of  1901. — As  a  general  rule,  in  the  case  of  an  alienation  by 
a  widow,  the  alienee  should  be  called  on  to  prove  necessity  by  clear  and 
cogent  evidence  ;  but  the  sufficiency  of  such  evidence  must  depend  on  the 
circumstances  of  each  case,  and  a  Court  sannot  expect  such  proof  after  25 
years  as  in  the  case  of  a  recent  sale.  Tlir  Courl  concluded  from  25  years 
slkiuc  lluil  the  reversioners  accepted  \\n-  s;ilr  as  valid. 

42  of  1902.- -Long  subsequent  silence  is  presumpllve  evidence  of  consent 
at  the  time  besides  constituting  laches. 

15  of  1903. — It  would  be  unjust  to  expect  a  purcKaser's  sons  and  grand- 
sons to  be  able  to  supply  strict  proof  in  1897  of  the  reasons  which  led  the 
frller  to  transfer  his  land  in  1862. 
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P.  L.  R.  Ill  of  1908. — In  case  of  long"  delay  in  suing,  though  the  acts 
of  the  alienor  should  not  be  narrowly  scrutinized,  some  indications  of  necessity 
are  required. 

P.  L.  R.  78  of  1910. — Where  a  suit  to  set  aside  an  alienation  is  brought 
14^  years  after  sale,  and  some  reversioners  side  with  the  alienee,  strict  proof 
of  consideration  and  necessity  is  not  required. 

P.  W.  R.  8  of  1910. — Strict  proof  is  not  required  of  necessity  where 
alienation  is  20  years  old.  But  when  the  alienee  is  the  antecedent  creditor 
lapse  of  time  is  not  ver}'  material. 

P.  W.  R.  20  of  191 1. — In  the  case  of  an  old  debt  strict  proof  of  necessity 
cannot  be  expected- 

88  of  I9II. — -Where  sale  took  place  20  years  before  suit,  plaintiff  being 
Ihe  son  of  the  alienor,  in  payment  of  antecedent  debts,  onus  probandi  is  on 
plaintiff. 

P.  W.  R.  95  of  191 2. — In  a  suit  to  contest  an  alienation  of  ancestral 
land  brought  by  one  son  and  grandson,  the  fact  that  they  have  delayed  for 
9  years,  that  other  sons  and  grandsons  have  not  joined  and  have  admitted 
its  validity,  and  that  the  holding  is  unable  to  support  the  large  family  of  the 
alienor  is  strong  evidence  in  favour  of  the  alienation. 

P.  L.  R.  56  of  '913. — Where  an  alienation  Is  sought  to  be  contested 
after  the  lapse  of  a  long  series  of  years,  the  alienee  should  not  be  called  upon 
for  strict  proof  of  legal  necessity  in  respect  of  the  various  items  constituting 
the  consideration.  Evidence  of  a  general  character  showing  there  was  some 
primd  facie  valid  necessit}'  for  the  alienation  would  suffice  so  far  as  the  ahenee 
or  his  legal  representative  is  concerned. 

P.  L.  R.  251  of  1913. — Where  a  sale  by  a  widow  took  place  30  years 
before  suit,  and  in  a  previous  suit  by  other  reversioners  necessity  was  found 
proved,  and  these  reversioners  had  not  objected  and  had  abandoned  their 
land  prior  to  the  sale,  held  strict  proof  of  necessity  not  required. 

107  of  ic)i6. — Mere  delay  in  suing  is  not  sufficient  to  prove  acquiescence, 
but  liberal  allowance  is  to  be  made  to  alienees  in  the  matter  of  proof  of 
necessity  where  many  years  have  elapsed  since  the  events  in  question. 

after  alienation  and  9  years  after  death  of  widow  under  the  particular  cir- 
I  Ind.  Cases  80. — Necessity  assumed  where  suit  was  brought  36  years 
cumstances. 

See  also  under  Acquiescence  46  of  1900 ;  42  of  1902  ;  102  of  1902  ;  i  of 
1907 ;  P.  W.  R.  177  of  191 1  ;  P.  W.  R.  105  of  1914 ;  P.  W.  R.  165  of  1916. 

But  see 

43  of  1899. — Court  required  proof  of  necessity  for  sale  money  of  Rs.  20 
in  a  sale  of  1862  mainly  because,  shortly  before  death,  the  widow  alienor 
gifted  some  500  acres  to  various  collaterals. 

IX.— THE  DUTY  OF  THE  ALIENEE  TO  ENQUIRE. 

1.    IN  THE  CASE  OF  MALE  ALIEKORS— 

44  of  1888. — Where  by  the  sale  of  property  a  larger  sum  is  raised 
than  is  necessary  to  pay  off  the  debt,  a  son  would  not  ordinarily  be  debarred 
from  suing  to  set  aside  a  sale  if  the  property  sold  was  of  a  very  large  value 
and  the  sale  was  affected  for  the  ostensible  purpose  of  paying  off  a  compara 
tively  small  debt,  but  a  sale  is  not  liable  to  be  impeached  simply  on  the  ground 
t/iat  a  somewhat  larger  sum  was  realized  by  the  sale  than  was  necessary 
for  the  purpose  in  view  if  the  purchaser  has  satisfied  himself  by  reasprsj^bS*; 
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enquiry  that  the  father  as  manager  of  the  joint  Hindu  family  property  has 
sold  for  a  nec  essary  purpose,  and  that  the  money  was  not  forthcoming  other- 
wise than  by  aUenation  of  the  property,  and  that  a  sale  was  the  form  of  alien- 
ation which  a  prudent  man  would  resort  to  for  the  purpose  of  raising  the 
money. 

104  of  1887. — A  creditor  advancing  money  to  a  sonless  proprietor  is 
justified  in  advancing  a  reasonable  sum  if  after  due  enquiry  he  had  a 
Lunid  fide  belief  it  was  required  for  and  intended  to  be  spent  on  a  necessary 
purpose.  But  he  cannot  be  required  to  go  further  than  that  and  be  held 
responsible  for  its  application  after  it  has  passed  out  of  his  hands. 

152  of  1888. — .As  under  Hindu  law  the  head  of  a  family  can  only  dispose 
of  property  for  urgent  family  necessity,  the  lender  advancing  the  loan  at 
the  time  of  the  alienation  must  show  it  was  made  after  fair  and  reasonable 
enquiry,  which  satisfied,  him  as  a  prudent  man  that  the  money  was  required 
for  the  legal  necessities  of  the  family. 

72  of  1892. — The  vendee  is  sufficiently  protected  if  he  satisfied  himself 
before  concluding  the  sale  that  the  debts  were  really  due. 

90  of  1892. — The  last  creditor  lending  to  a  sonless  proprietor  must  satisfy 
himself  of  the  necessity  for  the  previous  debts  for  the  payment  of  which  the 
proprietor  borrows,  and  if  the  original  debt  was  one  for  which  the  property 
could  not  be  charged,  the  insufficiency  runs  down  the  whole  line  and  affects 
every  contract  in  which  the  original  debt  is  incorporated. 

II  of  1899.— The  person  with  whom  the  original  dealings  took  place  is 
ordinarily  fixed  with  the  knowledge  of  the  character  of  the  debts,  and  if  he 
has  knowingly  advanced  money  for  an  immoral  or  illegal  purpose,  or  one 
opposed  to  public  policy,  or  for  acts  of  wilful  and  wanton  waste  and  reckless 
extravagance,  or  for  ruining  the  estate  of  the  reversioners,  the  debt  due  to  him 
cannot  he  called  a  just  debt  so  as  to  bind  the  reversioners  if  the  land  is  alien- 
ated to  him  in  order  to  satisfy  the  said  debt. 

An  outsider,  on  the  other  hand,  is  protected  if  he  acts  in  good  faith 
when  accepting  a  transfer  of  the  land  for  payment  of  the  owner's  antecedent 
liabilities. 

90  of  1892  dissented  from.  Though  in  the  case  of  widows  the  necessity 
of  each  item  of  previous  existing  debts  can  and  must  be  gone  into  by  the 
alienee,  in  the  case  of  male  proprietors  it  is  not  ordinarily  necessary  to  go 
back  and  ascertain  if  the  antecedent  debt  was  necessarily  incurred.  All  the 
alienee  has  to  show  is  that  the  debts  were  just  debts  at  the  time  of  the  sale. 

14  of  1899. — The  principle  applied  to  antecedent  debts  as  constituting 
necessity  for  a  sale  under  Hindu  law,  viz.,  that  a  purchaser,  when  he  is  him- 
self the  antecedent  creditor,  must  prove  more  than  would  be  required  from 
one  whose  purchase-money  was  to  be  devoted  to  debts  due  to  others,  is  appli- 
cable to  suits  under  customary  law  to  contest  alienations  by  sonless  pro- 
prietors. 

46  of  1899. — A  clear  distinction  in  respect  at  all  events  of  the  strictness 
of  proof  required  is  to  be  drawn  between  cases  where  the  antecedent  debts 
of  a  male  proprietor  were  due  to  the  alienee  himself  and  cases  where  they 
were  due  to  third  persons,  the  alienee  having  stepped  in  and  paid  them  off. 

In  the  former  class  of  cases  it  is  necessary  to  prove  the  actual  receipt 
of  consideration  in  respect  of  each  item  of  the  former  debts,  and  that  they 
were  incurred  for  necessary  purposes.  Where,  though  heavy,  debts  have 
been  incurred  in  a  short  period,  the  necessity  of  going  back  and  examining 
the  debts  is  indicated. 
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65  of  1900. — The  onus  probandi  of  proving-  the  validity  of  an  alienation 
of  ancestral  property  by  a  male  proprietor  always  lies  in  the  first  instance 
on  the  alienee  whether  a  third  party  or  a  person  whose  debts  have  been 
paid  off  by  the  alienation.  An  alienee  who  himself  is  the  antecedent  credi- 
tor, though  he  may  not  be  bound  to  prove  necessity  for  each  debt,  by  his 
position  is  prima  facie  fixed  with  the  knowledge  of  the  nature  of  the  debts 
and  the  purposes  on  wiiich  the  money  borrowed  was  spent,  and  if  they  were 
not  incurred  for  actual  necessity,  but  were  contracted,  singly  or  collectively, 
lor  reckless  extravagance,  or  to  waste  the  estate,  or  injure  the  reversioner, 
the  alienation  in  lieu  of  such  debts  is  invalid. 

An  outsider  who  pays  antecedent  debts  in  consideration  of  the  transfer 
of  the  property,  if  he  acts  honestly  and  makes  proper  enquiry  whether  the 
debts  are  actually  due,  is  not  responsible  if  he  has  been  received,  and  he  is 
entitled  to  have  the  alienation  declared  binding. 

97  of  1 90 1. — In  a  suit  by  a  minor  son  to  contest  a  father's  alienation, 
when  it  was  shown  by  the  lender  that  the  father  had  himself  admitted  con- 
sideration and  gi\en  possession  and  mutated,  held  a  strong  presumption  of 
consideration  having  passeti  arose,  and  as  the  lender  showed  the  father  had 
only  a  small  estate  and  large  expenses  and  there  being  no  proof  he  lived  ex- 
travaganlly,  the  previous  debt  should  be  lield  to  have  been  incurred  for  neces- 
sary purposes, 

R.  L.  R.  210  of  1908. — It  is  not  enough  for  the  vendee  that  he  pays  con- 
sideration for  an  alienation  of  ancestral  land  by  a  sonless  proprietor  in  the 
presence  of  a  Sub-Registrar.  He  is  bound  to  enquire  if  the  amount  is  required 
by  the  vendor  for  a  necessary  purpose.  The  mere  statement  of  the  vendor 
that  money  is  required  for  the  purchase  of  other  land  as  an  act  of  good 
management  does  not  relieve  the  vendee  of  his  duty  to  make  the  necessary 
enquiry. 

P.  L.  R.  2  of  1909. — When  the  sale  consideration  consists  of  antece- 
dent debts  to  the  vendee  and  other  persons,  the  vendee  in  regard  to  debts 
due  to  himself  is  prima  facie  fixed  with  the  knowledge  of  the  nature  thereof 
and  purposes  for  which  taken,  and  is,  therefore,  bound  to  adduce  satisfactory 
proof  of  legal  necessity.  In  the  case  of  antecedent  debts  due  to  third  parties 
the  vendee  is  not  under  the  same  obligation  to  prove  their  necessity.  Where 
the  alienation  has  been  questioned  after  the  lapse  of  a  considerable  time 
from  its  date,  the  proof  required  need  not  be  very  strict. 

26  of  1913  P.  C. — The  onus  of  proving  a  debt  is  just  debt  i;  on  the  alienee. 

P.  W.  R.  7  of  1914. — An  alienee  who  is  not  himself  an  antecedent 
creditor  is  in  no  way  bound  to  enquire  into  the  nature  of  an  antecedent 
debt ;  it  is  sufficient  for  him  to  satisfy  himself  that  the  debt  really  existed. 

P.  W.  R.  88  of  1914. — In  case  of  recent  bonds,  e.g.,  4  years  old,  the 
proof  of  necessity  to  be  given  by  the  alienee  cannot  be  dispensed  with  even 
if  they  were  not  executed  in  his  favour. 

76  of  1917. — Where  the  borrower  is  a  notorious  spendthrift  and  profligate 
a  creditor  will  not  be  protected  merely  by  the  fact  that  the  money  advanced  by 
him  was  said  to  be  required  to  pay  off  antecedent  debts  ;  on  the  contrary, 
it  is  his  duty  to  make  full  enquiry  as  to  necessity.  Similarly  where  the 
borrower  says  he  wants  money  for  bullocks,  marriage  or  other  expenses. 

I  Lah.  472. — The  alienee  is  not  bound  to  prove  necessity  or  enquire  into 
the  necessity  for  a  debt  due  by  an  alienor  to  an  antecedent  creditor  which  the 
alienee  discharges  :  provided  he  is  acting  in  good  faith,  and  has  no  knowledge 
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of  the  true  nature  of  the  debt,  and  is  not  in  effect  the  same  person  as  the 
antecedent  creditor. 
See  also 

LIV  Ind.  Cases  842. 

2.    IN  THE  CASE  OF  A  FEMALE  HOLDING  A  LIFE  ESTATE. 

74  of  1877. — An  alienation  by  a  Hindu  widow  without  necessity  is  not 
ipso  facia  liable  to  be  set  aside,  and  it  is  not  so  liable  when  the  purchaser  has 
acted  with  due  caution  and  honesty. 

95  of  1879. — To  test  the  validity  of  a  disposition  of  property  and  the 
liability  of  the  reversioner  it  is  not  sufficient  in  all  cases  to  look  merely 
at  the  purpose  for  which  the  debt  is  incurred  or  even  the  object  to  which 
applied.  The  circumstances  under  which  a  widow  borrows  must  be  seen  and 
the  income  considered. 

76  of  1883. — A  purchaser  from  a  widow  must  furnish  details  of  other 
creditors  and  also  his  own  debts  on  old  accounts. 

67  of  1884. — The  lender  to  the  holder  of  a  life  interest  has  to  satisfy  him- 
self of  the  existence  of  the  necessity  and  must  make  proper  enquiry.  If 
he  does  so,  he  is  protected  and  is  not  bound  to  see  to  the  application.  To 
say  he  was  told  the  money  was  required  for  a  particular  purpose  is  not 
enough  unless  he  has  made  such  enquiries  as  a  reasonable  man  might  under 
the  circumstances  be  expected  to  make.  He  should  consider  the  income 
of  the  land. 

39  of  1889. — Though  a  lender  to  a  widow  is  bound  to  enquire  into  the 

necessities  for  the  loan  and  satisfy  himself  as  well  as  he  can  with  reference 
to  the  parties  with  whom  he  is  dealing  that  there  is  need  for  the  money,  he 
is  not  bound  to  enquire  into  the  validity  of  every  part  of  such  debts.  Though 
he  may  not  be  expected,  on  the  one  hand,  to  go  back  step  by  step  and  trace 
but  a  debt  which  the  woman  alleged  she  had  to  pay  and  carrj'  out  a  long 
investigation,  he  is  not  entitled  to  advance  on  the  mere  assertion  that  she  is 
going  to  pay  sums  to  certain  specified  creditors  and  on  the  mere  deposit  of 
receipts  by  such  persons,  and  without  considering  who  they  are,  or  if  they 
are  likely  to  be  colluding,  or  if  their  claims  have  an  apparent  and  primd  facie 
air  of  truth  and  probability  in  their  favour. 

76  of  1889. 

152  of  1889. — It  is  not  sufficient  for  an  alienee  from  a  Hindu  widow  lo 
show  that  on  enquiry  he  was  told  the  money  was  wanted  for  a  particular 
purpose.  His  enquiry  must  go  to  show  the  necessity  really  existed.  To 
ascertain  whether  it  was  necessary,  the  income  and  legitimate  expenditure 
must  be  enquired  into  and  compared. 

137  of  1892. — Aroras  of  Lahore.  Where  a  widow  mortgages  it  is  suffi- 
cient to  defeat  the  mortgage  to  show  the  creditors  made  no  enquiries  as  to 
necessity. 

It  is  obviously  not  sufficient  for  defendants  to  prove  merely  that  they 

satisfied  themselves  that  the  widow  required  money  without 

satisfying  themselves  that  the  widow  could  not  meet  legitimate  expenses 
without  charging  the  ancestral  immoveable  property. 

58  of  1896. — Where  the  widow  has  large  property,  a  mere  statement  on 
her  part  she  wants  monev  to  construct  a  thakardwara  for  her  husband's 
benefit  is  insufficient  to  justify  an  advance.  The  lender  should  honestly 
enquire  if  the  building  of  the  thakardwara  was  a  necessity,  and  if  she  had  no 
fiends      carry  on  its  construction. 


23^ 

See  also  1 16  |of  1876 ;  1 17  of  1880 ;  1 19  of  1886 ;  98  an<l  1 19  of  1891 ;  14 
©f  1892. 

3.    SEEING  TO  THE  APPLICATION. 

67  of  1884. — A  bond  fide  lender  to  a  widow  is  not  responsible  for  seeing 
to  the  application  of  the  loan. 

119  of  1886. — The  existence  of  a  real  necessity  protects  the  lender  who 
deals  with  the  widow,  and  he  is  not,  in  the  absence  of  collusion,  responsible  for 
misapplication. 

104  of  1887. — A  bond  fide  lender  is  not  responsible  for  the  expenditure 
of  money  after  it  has  passed  out  of  his  hands,  and  where  a  sonless  proprietor 
borrows  for  marriage,  he  is  not  bound  to  show  that  the  marriage  took  place 
or  the  money  was  expended  thereon.  Still,  where  the  advance  is  for  a  mar- 
riage he  can  only  recover  a  reasonable  amount. 

39  of  1889. — A  bond  fide  lender  to  a  widow  is  not  bound  to  see  to  the 
application  of  the  money. 

65  of  1910. — If  the  alienor  satisfies  himself  that  money  is  required  for 
a  necessary  purpose,  he  is  not  bound  to  see  what  is  done  with  the  money. 

P.  W.  R.  64  of  1910. — A  vendee  is  not  bound  to  see  to  the  application 
of  the  money  to  its  ostensible  purpose. 

P.  W,  R,  67  of  1910. — When  a  vendee  Has  satisfied  himself  that  his 
Vendor  (a  woman)  has  necessity  to  raise  the  money,  it  is  no  part  of  the 
former's  duty  to  see  that  the  latter  has  duly  applied  the  money. 

X.— NECESSITIES. 

1.  MEANING  OF  NECESSITI-ES— 

"  Necessity  "  means  necessity  arising  from  State  de- 
mands, or  the  pressure  of  private  wants,  the  latter  being  re- 
stricted to  demands  which  the  proprietor  would  be  compel- 
led to  satisfy,  either  by  law  or  by  a  public  opinion  of  equal 
force  with  the  law, — it  is  impossible  to  extend  it  to  all  pur- 
poses not  immoral  under  Customary  law — 

185  of  1888. 

2.  NECESSITIES  OF  A  MALE  PROPRIETOR— 

(a)  .  They  are  not  to  be  judged  by  the  same  criteria  as 
necessities  of  females — 

1 1  of  1899,  ^5  °f  1900. 

(b)  .  Under  Hindu  law  and  Customary  law  as  first  ad- 
ministered in  the  Province,  the  criterion  was  not  necessity 
but  immoral  purposes. 

77  of  1876. — On  objection  by  the  son  of  a  zamindar  to  an  alienation  made 
to  discharge  a  debt  contracted  by  his  father  the  question  is  not  whether  the 
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debt  was  contracted  for  the  family  benefit  or  a  necessary  purpose,  but  whether 
the  debt  was  of  an  immoral  nature.  If  the  debt  be  not  of  such  a  nature,  the 
ancestral  property  is  liable  to  be  charged  with  it. 

44  of  1880. — Under  Hindu  law  an  alienation  can  be  made  to  pray  off  just 
antecedent  debts  and  can  only  be  contested  by  a  son  on  the  ground  the  debts 
were  contracted  for  immoral  purposes  and  purchasers  had  notice  they  were  so. 

93  of  1888. — Under  Hindu  law  a  son  cannot  succeed  unless  he  shows  the 
debts  were  for  immoral  purposes,  and  the  mortgagee  had  notice  they^  were  so 
contracted. 

109  of  1888  and  93  of  1888. — Immorality  does  not  include  mere  extra- 
vagance. 

152  of  1888. — If  the  money  be  raised  to  pay  off  antecedent  debts,  the  son 
has,  under  Hindu  law,  to  show  the  debts  were  tainted  with  immorality,  and 
it  is  not  sufficient  to  show  they  were  not  required  for  family  necessity.- 

(c).  Under  Customary  law  the  criterion  is  not  merely 
immorality,  but  whether  a  just  antecedent  debt  is  really 
due,  and  was  not  incurred  for  immoral,  unlawful,  wasteful 
or  extravagant  purposes. 

{Note. — Before  ap})lying  this  rule  see  Duty  of  vendee  to 
enquire). 

71  of  1879. — The  income  of  the  land  and  the  fact  the  vendor  was  an 
opium  eater  should  be  considered. 

78  of  1879. — Payment  of  the  debt  of  a  father,  not  contracted  for  an  illegal 

or  immoral  purpose  may  be  a  justifiable  occasion  for  an  alienation. 

3  of  1884. — The  right  to  restrain  is  ordinarily  restricted  to  alienations 
for  unlawful  and  immoral  purposes. 

loi  of  1884. — Payment  of  lawful  debts  is  a  necessary  expenditure. 

C.  A.  1 174  of  1890. — The  payment  of  j-ust  antecedent  debts,  even  if  raised 
for  unnecessary  purposes,  is  a  necessity. 

90  of  1892. — It  is  incumbent  on  a  sonless  proprietor  to  pay  his  debts, 
and  if  he  raises  money  to  discharge  them,  he  raises  for  a  necessary  purpose. 
What  is  a  valid  necessity  may  be  another  question  of  custom  varying  accord- 
ing to  law. 

The  payment  of  a  debt  proved  to  be  in  existence  and  recoverable  by  law 
is  a  sufficient  justification  for  a  sonless  proprietor  to  raise  money. 

Where  the  proprietor  alienates  honcL  fide  for  valuable  consideration  and 
not  for  immoral  purposes  or  to  pay  an  immoral  debt,  the  objectors  ran  only 
Succeed  on  payment  thereof. 

117  of  1893. — The  payment  of  a  just  debt  legally  enforceable,  e.  g.,  mort- 
gage debts  in  favour  of  3rd  parties,  is  an  obligation  in  the  nature  of  a  per- 
sonal  necessity  without  regard  to  the  purpose  for  which  the  debt  was  con- 
tracted. 
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24  of  1894. — ^The  payment  of  just  debts  is  a  necessity.    Though'  objectors 

afe  entitled  in  a  suit  by  the  alienee  for  possession  on  the  death  of  the  alienor 
to  demand  that  the  advance  was  made  in  respect  of  an  antecedent  just  debt, 
there  is  ordinarily  no  need  to  go  further  and  ascertain  whether  the  original 
debt  was  or  was  not  necessarily  incurred.. 

II  of  1899. — Though  there  is  some  similarity  between  the  tenures  of  a' 
male  proprietor  and  a  widbw  in  possession  in  that  both  are  liable  to  be  con- 
trolled, the  analogy  cannot  be  carried  further,  and  the  criteria  of  necessity 
in  the  case  of  a  widow  do  not  apply  to  a  male  proprietor,  whose  antecedent 
just  debts  are  a  sufficient  necessity  to  justify  the  alienation  of  land  by  him^ 

A  just  debt  of  a  male  proprietor  is — 
(ji)    one  really  due,  and 

(2)  has  not  been  contracted  for  a  purpose  that  is  immoral,  forbidden  by 
law  or  opposed  to  public  policy,  and 

(3)  can  be  recovered  from  his  person  or  property  personally. 

It  need  not  be  one  incurred  for  necessity  such  as  would  be  binding  on 
the  heirs  in  any  case,  but  if  it  amounts,  on  the  face  of  it,  to  an  act  of  sheer 
recklessness  and  waste,  it  cannot  be  treated  aa  a  just  debt  even  though  it 
is  not  immoral  or  opposed  to  public  policy. 

A  just  debt  is  none  the  less  so  because  it  is  one  due  to  the  alienee,  the 
word  "just"  having  reference  to  the  nature  of  the  debt  and  not  the  person 
by  whom  the  money  has  been  advanced. 

A  debt  incurred  without  necessity  and  which  would  not  have  justified 
a  transfer  of  ancestral  immoveable  property  does  not  become  a  just  antecedent 
debt  merely  by  the  colourable  inclusion  of  it  in  a  subsequent  transaction.: 

II  of  1899.  1  A  debt,  which  is  not  for  necessity  and  cannot  bind  the 
14  of  1899.  /estate  in  the  hands  of  the  reversioner,  does  not  become  one 
for  necessity  and  binding  because  a  fresh  document  is  substituted  for  the 
original  document  in  respect  of  it.  The  Chief  Court  considered  the  original 
debts  were  partly  unnecessary  in  view  of  the  income  and  refused  to  ^low 
them  and  also  reduced  interest. 

65  of  1900. — A  sonless  proprietor,  unlike  a  widow,  is  a  full  proprietor, 

and  the  necessities  in  his  case  are  not  to  be  judged  by  analogies  drawn  from 
the  case  of  a  widow,  though  he  cannot  alienate  without  necessity,  but  the 
payment  of  his  just  antecedent  debts  is  a  necessity.    Just  debts  are — 

(i).  Debts  actually  due  and  not  immoral,  illegal,  or  opposed  to  public 
policy. 

('2).  Debts  not  contracted  as  an  act  of  reckless  extravagance  or 
wanton  waste  and  with  intent  to  destroy  the  interests  of  rever- 
sioners. Debts  incurred  for  necessary  purposes  are  always  bind- 
ing, irrespective  of  income  and  means  of  alienor. 

53  of  1901,  F.  B. — A  mortgage  not  being  for  an  antecedent  debt  under 
Hindu  Law  is  not  binding  on  the  son,  but  it  is  enforcible  by  mortgage  decree 
against  the  mortgaged  and  other  ancestral  property.  (The  latter  part  is  not 
applicable  to  custoniary  law.) 


242 


55  of  1908. — The  sale  of  ancestral  property  by  a  limited  owner  to  pay 
debts  actually  due  is  binding,  unless  the  objector  establishes  the  debts  had  been 
contracted  for  immoral  purposes  and  reckless  extravagance. 

115  of  1907. — The  payment  of  a  debt  to  a  pressing  creditor  whose  receipt 
is  on  the  file  is  a  necessity. 

P.  W.  R.  139  of  1909. — In  absence  of  proof  of  wanton  waste  and  reckless 
extravagance,  money  actually  raised  in  the  ordinary  course  of  dealings, 
whether  from  an  alienee,  or  a  third  person,  is  a  "  just  debt."  The  mere  fact 
it  seems  to  have  swollen  in  a  short  period  makes  no  difference. 

The  word  "  just  "  refers  to  the  nature  of  the  debt,  and  not  to  the  person 
who  has  advanced  the  money. 

P.  L".  R.  2  of  1909. — A  just  antecedent  debt  means  a  debt  not  contracted 
as  an  act  of  reckless  extravagance  or  wanton  waste.  If  an  unnecessary  debt 
is  unreasonably  large,  compared  to  the  means  and  station  in  life  of  a  pro- 
prietor, it  cannot  come  under  the  definition  of  just  debts.  So  if  a  number  of 
comparatively  small  debts  are  contracted  in  an  unreasonably  short  period, 
they  collectively  may  amount  to  extravagance,  and  may  be  excluded  from  the 
category  of  just  debts. 

P.  L.  R.  87  of  1912. — A  sale  of  waste  land  of  little  value  by  a  father 
cannot  be  attacked  by  his  sons  on  the  ground  of  want  of  necessity,  when  it 
appears  there  was  no  extravagance  or  imprudence  on  the  part  of  the  alienor. 

P.  W.  R.  89  of  J912. — Where  a  son  contests  an  alienation,  made  in 
consideration  of  old  debts,  and  it  appears  the  debts  are  not  imaginary,  and 
that  the  father  was  not  immoral  or  extravagant,  the  burden  of  proving  want 
of  consideration  is  on  the  sons. 

An  alienee  must  prove  necessity  affirmatively.  It  cannot  be  Inferred 
from  the  fact  that  the  holding  was  a  small  one,  and  that  the  alienor  got  into 
debt  by  degrees. 

26  of  1913,  P.  C. — The  payment  of  a  just  debt  by  the  male  proprietor 
of  land,  to  which  agricultural  custom  applies,  is  a  necessity  for  which  he  can 
validly,  as  against  the  reversioners,  alienate  ancestral  lands, 

A  just  debt  means  a  debt  which  is  actually  due,  and  is  not  immoral, 
illegal  or  opposed  to  public  policy,  and  has  not  been  contracted  as  an  act  of 
reckless  extravagance,  or  of  wanton  waste,  or  with  the  intention  of  destroying 
the  interest  of  reversioners. 

P-  L.  R.  144  of  1915. — In  absence  of  clear  proof  of  reckless  extravagance 
or  immoral  waste,  strict  proof  of  necessity  for  ordinary  debts  is  not  required 
especially  where  the  income  was  not  quite  sufficient  for  family  expenses  and 
the  alienor  had  sons  or  hopes  of  sons. 

vSee  also  70  of  1894,  46  of  1899. 
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(d).  The  following  are  also  purposes  to  pay  or  raise 
which  are  necessities  of  a  male  proprietor. 

(i)    Money  raised  to  start  trade. 

64  of  1873. — Money  borrowed  by  the  karta  of  a  joint  Hindu  family  in 
the  ordinary  course  of  business  is  a  necessity. 

67  of  1873. — Money  raised  to  start  a  trade  for  support  and  the  benefit 
of  a  family  is  a  necessity  under  Hindu  Law. 

77  of  1876. — A  debt  incurred  by  a  zamindar  to  speculate  in  trade  is  not 
an  immoral  debt, 


19  of  191 5. — Among  Jat  agriculturists  an  alienation  of  ancestral  land  in 
lieu  of  money  borrowed  to  carry  on  a  trade  is  not  an  alienation  for  necessary 
purposes. 

(ii)    Marriage  and  other  ceremonies. 

63  of  i866i — Raising  money  to  defray  a  share  of  the  expenses  of  a 
brother's  marriage  and  maintain  the  credit  of  the  family  is  a  necessity. 


17  of  1886. — Marriage  of  a  daughter  is  a  necessity£ 

104  of  1887. — Money  raised  for  alienor's  own  marriage  is  a  necessity, 
no  matter  how  old  he  be,  if  raised  in  reasonable  limits..  The  owner  owned 
8  ghumaons,  he  raised  Rs,  i,uoo  for  his  own  marriage,  Rs.  250  allowed  to 
rank. 

152  of  1889. — Marriage  expenses  allowed. 

103  of  1902. — Raising  money  for  a  second  marriage,  to  extent  of  Rs.  360, 
allowed  as  a  necessity  for  a  sonless  proprietor. 

40  of  1907. — Raising  money  to  perform  the  aqiqa  ceremony  of  a  deceased 
son  is  a  necessity  justifying  the  alienation  of  a  small  portion  of  ancestra. 
property^ 

40  of  1907.. — Money  defrayed  on  the  marriage  of  a  first  cousin  (female) 
when,  owing  to  such  marriage,  the  alienor  receives  the  inheritance  of  such 
cousin,  especially  where  the  objector  also  participates  in  the  inheritance. 

65  of  1910. — Money  raised  for  an  intended  marriage,  and  to  the  extent 
necessary,  is  a  necessity,  even  if  the  intention  is  not  carried  out,  provided 
etiective  steps  have  been  taken  to  carry  it  out. 

Pi  W.  R.  71  of  1910. — In  settling  dower  on  a  wife,  as  weh  as  in  incurring 
marriage  expenses,  a  tenant  lor  life  is  bound  to  keep  in  reasonable  limits  and 
to  spend  in  accordance  with  liis  ranli:  and  social  position.  Anything  in  excess 
should  be  disallowed  as  not  being  for  necessity  as  a  charge  on  ancestral  land. 

P.  W.  R.  77  of  191 1> — Reasonable  expenditure  on  the  marriage  of  a 
sister,  who  has  not  taken  a  sliarejn  her  father's  property,  is  a  necessity  and 
a  Muhammadan  brother  can  alienate  his  miiior  brother's  share  to  meet  such. 


but 


Marriage  expenses  are  necessities. 


p.  iW.  R.  SI  of  1914. — Funeral  or  other  expenditure,  though  prima 

facie  lavish,  but  justified  by  local  or  family  custom,  cannot  be  declared 
unnecessary,  e.g.,  among  Brahmins  of  Hissar. 

Marriage  expenses  of  alienor's  son  according  to  his  position  are  neces- 
sities. 

Cf.  XXVII  Mad.  206;  XXXIV  Mad.  422;  XXXVII  Mad.  273; 
XXXII  Bom^  81, 

but 

C.  A.  2196  of  1886. — The  marriage  of  a  son's  daughtjer,  whose  father  is 
alive,  is  not  a  necessity. 

(m)    Law  expenses. 

If  they  are  reasonable  and  raised  to  protect  estate  they 
are  necessary. 

149  of  1884. — Raising  money  to  recover  an  estate  is  a  necessity. 

93  of  1888. — Raising  money  to  avoid  arrest  in  execution  of  a  decree 
allowed. 

P.  W.  R.  1906,  p.  150. — Raising  money  on  a  15  years'  mortgage  for  debts 
incurred  for  prospective  litigation  to  protect  title  in  ancestral  holding  is  a 
necessity,^ 

P.  W.  R.  109  of  1910. — A  reasonable  amount  required  to  pay  a  pleader 
in  suit  to  recover  property  is  a  necessity. 

P.  W.  R.  88  of  191 1. — A  mortgage  by  a  landowner  of  portion  of  his 

ancestral  land  to  rescue  one  of  his  sons  from  being  imprisoned  in  execution 
of  a  decree  is  a  necessity. 

22  of  1918  and  XXXIV  All.  4. — Money  raised  to  defend  the  head  of  a 
Hindu  family,  charged  with  serious  offences  under  the  1.  P.  C,  is  a  necessity, 

but 

65  of  1907. — Advances  made  to  a  sonless  proprietor  on  the  security  of 
ancestral  land  to  provide  funds  to  fight  out  speculative  suits  for  pre-emption 
are  not  necessities,  though  here  may  be  cases  justifying  a  temporary  aliena- 
tion to  raise  purchase-money  in  pre-emption  suits. 

(iv)    Prior  mortgages. 

They  are  to  be  judged  by  the  same  criteria  as  just  ante- 
cedent debts. 

See  101  of  1884,  46  of  1899,  40  of  1907,  55  of  1908,  where  such  charge 
allowedi 

72  of  1892. — A  vendee  paying  money  to  defray  mortgages  executed  long 
before,  and  never  objected  to,  is  sufficiently  protected  if  he  satisfied  himself, 
before  concluding  the  sale,  that  the  debts  were  due,  and  then  proceeded  to 
see  they  were  duly  discharged.  It  is  not  required  of  the  vendee  to  demonstrate 
that  each  item,  if  traced  to  its  origin,  bears  the  undoubted  stamp  of  necessity. 

C.  A.  289  of  1891,  90  of  1892. — The  payment  of  a  former  mortgage  of  a 
sonless  proprietor  is  a  necessity,  but  the  necessity  of  all  the  prevtoi'5  mort- 
gages must  bq  enquired  into  by  the  creditor  and  the  COurt. 
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If  the  first  mortgage  was  not  for  necessity,  then  the  new  mortg^e  t« 
pay  that  olf  is  not  a  necessity.  Where  there  has  been  a  long  series  of  mort- 
gages, the  onus  prohandi  of  proving  want  of  necessity  Hes  on  the  objector. 

15  of  1896.— Necessity  includes  the  payment  of  bona  fide  mortgages 
favouring  third  persons,  the  prior  mortgage  having  never  been  contested. 

71  of  1898. — Plaintiff  sued  for  a  declaration  that  a  sale  in  which  part  of 
the  consideration  was  a  mortgabe  debt  favouring  the  vendee  more  than  12 
years  old,  was  invalid. 

Held,  there  was  nothing  in  the  Limitation  Act,  which  prevented  the  plain- 
tiff in  such  suit  from  attacking  the  prior  mortgage,  and  it  could  not  be  held  in 
a  suit  regarding  tiie  sale  that  the  mortgagee's  title  had  acquired  validity  by 
prescription. 

But  tiiere  was  an  unrcbutted  presumption  that  the  mortgagee  intended  to 
keep  alive  tlie  mortgage  charge  and  that  it  was  not  merged  in  the  subsequent 
sale,  and  that  therefore  the  plaintiff  could  get  his  declaration  regarding  the 
sale,  but  such  declaration  could  not  affect  the  rights  of  the  mortgagee  under 
the  previous  mortgage. 

II  of  1899. — Where  there  were  pre-existing  mortgages,  which  had  never 
been  objected  to  at  time  (26  years  before),  held  it  was  unreasonable  to  expect 
strict  proof  of  necessity. 

72  of  191 4. — Payment  of  prior  mortgages  are  a  necessity. 

P.  L.  R.  144  of  191 5. — The  validity  of  a  mortgage,  screened  by  time 
from  attack,  cannot  be  questioned  by  a  reversioner  on  the  ground  that  it  has 
been  merged  into  a  subsequent  mortgage  or  sale,  to  challenge  which  the  suit 
is  in  time. 

25  of  1917.- — In  a  suit  to  contest  a  sale  effected  in  part  to  liquidate  a  mort- 
gage the  necessity  of  the  mortgage  cannot  be  gone  into  if  it  was  executed 
more  than  12  years  before  suit. 

(v)  Accumulations  of  interest. 

P.  W.  R.  89  of  1909. — Interest  due  on  a  necessary  debt  is  as  good  as  the 
principal  money.  So  the  amount  of  interest  charged  by  a  vendee  of  the  mort- 
gaged property  on  the  money  paid  to  the  mortgagee,  and  advanced  to  the 
vendor  as  earnest  money  for  the  period  which  had  still  to  run  before  redemp- 
tion, is  a  valid  charge  against  the  property,  and  cannot  be  attached  on  the 
ground  of  want  of  necessity. 

P.  W.  R.  40  of  1912. — A  consideration  for  a  sale  of  ancestral  land  which 
has  swelled  into  a  very  large  amount  from  u  small  original  debt  by  adding  25 
per  cent,  per  annum  interest,  is  not  a  legal  necessity ;  the  reversioners  can  re- 
cover on  paying  the  original  debt  with  reasonable  inerest.  \'endor  had 
borrowed  Rs.  200  12  years  before  sale ;  this  by  adding  25  per  cent,  compound 
interest  had  swollen  into  Rs.  1,500 — Held  reversioners  entitled  to  succeed  on 
payment  of  Rs.  200  plus  Rs.  240  interest  at  12  per  cent,  per  annum. 

P.  L.  R.  144  of  1915. — Interest  on  a  just  debt  is  a  necessity,  so  too  is  rent 
of  mortgaged  land,  enjoyed  by  the  mortgagor. 

See  also  P.  W.  R.  165  of  1912. 

(vi)  Illness. 

If  expenses  are  reasonable  they  are  a  necessity, 
but 

p.  W.  R.  7x  of  igio.-^Unrcasonable  expenses  incurred  on  a  ptoptictor's 
illness  by  his  wife  ot  her  family  are  not  a  neccssitjr. 
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(vU)  Decrees. 

Where  there  are  decrees  money  raised  to  pay  them  off  is  ordinarily 
chargeable,  but  the  decretal  debts  are  themselves  subject  to  the  same  rules  as 
just  antecedent  debts. 

93  of  1888. — Where  a  decree  is  in  favour  of  an  alienee,  if  the  debts  for 
which  such  decree  was  passed  were  for  immoral  purposes,  of  which  the 
alienee  had  notice,  his  decree  will  not  protect  him  ;  in  case  the  decree  favoured 
a  3rd  person  the  alienee  would  be  entitled  to  the  same  protection  as  a  pur- 
chaser in  auction  sale. 

65  of  1900,  F.  B. — The  mere  fact  that  a  debt  has  been  decreed  will  not 
show  it  was  necessary  debt,  for  to  get  a  decree  for  a  debt  it  is 
not  necessary  to  show  it  was  for  necessity. 

But  see  72  of  1898  under  Hindu  Law. 

P.  L.  R.  21  of  19 1 2. — Where  an  alienee,  who  is  an  outsider,  finds  that 
the  alienor's  debt,  regarding  which  he  must  make  enquiry,  is  a  decretal  debt, 
he  need  not  make  further  enquiry,  and  the  reversioners  will  not  be  allowed  to 
go  behind  the  decree.  But  this  rule  will  not  apply  where  it  is  clear  that  the 
alienee's  suspicions  should  have  been  aroused  by  the  surrounding  circum- 
stances, or  where  it  is  proved  he  had  knowled^^e  of  the  bad  faith  of  the  tran- 
saction. 

{viii)    Debt  incurred  as  a  surety, 

P.  W.  R.  1906,  p.  112. — A  debt  incurred  by  an  alienor  as  a  surety  is  not 
a  necessity. 

.(ix)    Price  decreed  iti  a  pre-emption  suit, 

78  of  1914. — In  a  suit  against  pre-emptors  from  original  Vendees,  the 
persons  contesting  sale  cannot  be  obliged  to  pay  the  full  pre-emptor's  money 
but  only  so  much  as  was  shown  to  be  for  necessity. 

{%)    Religious  objects,^ 

76  of  1883. — Reasonable  expenses  of  a  visit  to  Ganges  is  a  necessity. 

^  26  of  1905. —Datt  Brahmins  of  Gurdaspur,  following  custom,  can  alien- 
ate a  small  portion  for  religious  purposes,  such  as  sinking  a  drinking  well. 

(xi)  Cash  advances  and  costs  at  registration. 

24  of  1894.— Advances  made  at  the  time  of  registration,  if  not  made  to 
pay  off  antecedent  debts,  are  not  necessities. 

P.  W.  R.  82  of  1914. — Where  an  alienation  is  othefwise  valid  the  amount 
required  for  registration  and  stamp  is  a  necessary  expenditure. 

(xii)  Payment  of  revenue  and  purchase  of  cattle  for  agricultural  pur* 
poses,  or  purposes  subservient  to  agriculture. 

These  are  generally  accepted  as  necessities  without  question,  but  in  re- 
gard to  cattle  it  should  be  shown  not  only  that  they  £lre  cattle  used  for  agricul- 
tural purposes,  but  that  they  were  needed  for  such  purposes  by  the  alienon 

The  purchase  and  re-sale  of  such  cattle  would  not  be  a  necessity. 

For  instances,  see  101  of  1884,  76  of  1889  ;  14  of  1899,  97  of  1901  and 

p.  w.  R-  iy6)  P-  15° 
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{xiii)    Money  raised  to  enlist  relative. 

185  of  1888. — Raising  money  to  put  a  collateral  into  military  service  Is 
not  a  necessity. 

(xiv)  Money  raised  for  own  enlistment, 

65  of  1910. — A  necessity,  even  if  intention  not  carried  out  but  effective 
steps  are  taken  in  that  direction  _ 

(xv)  Investment  in  mortgages. 

40  of  1907. — Money  raised  to  invest  in  mortgage  of  other  land  shortly 
before  the  sale  and  redeemed  soon  after  is  not  a  necessity. 

(xvi)  Debts  incurred  for  clothing  and  to  maintain  family  position  in  th* 

world, 

44  of  1872. — Are  necessities.  •  _  ■ 

(;xvii)    Payment  of  father's  debts, 

78  of  1879. — Is  a  necessity  if  debts  not  raised  for  an  illegal  and  immoral 
purpose. 

51  P.  W.  R.  1914. — Payment  of  a  father's  debt  is  a  necessity, 
{x:viii)   Sale  in  order  to  purchase  other  land, 

P.  L.  R.  67  of  1903. — Is  an  act  of  good  management  and  cannot  be 
assailed. 

P.  W.  R.  96  of  1907. — An  exchange  or  sale  of  ancestral  land  is  generally 
not  necessity- 

Cf.  P.  L.  R.  192  of  1912. — Money  borrowed  to  satisfy  the  requirements 
of  a  pre-emption  decree  is  a  necessity. 

but 

loi  of  1893, — The  sale  of  ancestral  property  in  order  to  buy  land  for  an 
alienor's  step-son  is  not  a  necessity. 

(e).  [A^nticipation  of  wants— 156  of  1919.  The  position 
of  a  male  proprietor  is  not  different  from  that  of  a  .widow, 
in  respect  of  not  being  able  to  anticipate  necessities.j 

3.    NECESSITIES  OF^A  FEMALE  HOLDING  A  LIFE  ESTATE. 

(a).  General. 

14  of  1883. — There  is  no  rule  that  a  widow  must  live  on  her  income;  if 
the  income  is  insufficient  for  her  proper  maintenance  or  for  the  purposes  for 
which  she  can  charge  the  estate,  she  can  raise  the  necessary  funds  by  charg- 
ing or  selling  so  much  as  is  requisite.  She  can,  for  necessary  purposes, 
dispose  of  the  income  and  the  property,  but,  to  ascertain  if  there  was  neces- 
sity, the  income  must  be  enquired  into  and  compared  with  the  legitimate  ex- 
penditure. If  the  result  is  that  the  widow  could  not  at  the  time  of  the  aliena- 
tion have  provided  for  all  legitimate  expenditure  out  of  her  income,  the  charge 
will  be  valid  for  such  sum  as  it  was  actually  necessary  to  raise. 

'Cf.  39  of  1889;  I  of  1890;  137  of  1892. 

67  of  1884. — The  income  of  the  land  where  alienor  is  a  widow  must  He 
considered. 

152  of  1889. — Where  the  mortgage  is  by  a  widow  the  mcbme  should  be 
considered,  and  if  at  the  time  the  mortgage  took  place  the  income  would  not 
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provide  for  legitimate  expenses,  the  charg'e  is  valid  to  the  extent  it  was 
requisite  to  charge. 

II  of  1899. — See  of  a  Male  Proprietor. 

P.  W.  R.  128  of  1911. — If  a  widow,  by  properly  managing  her  life  estate, 

can  defray  all  her  necessary  expenses,  an  advance  made  knowingly  by  a 
creditor,  even  for  legal  necessity,  cannot  be  made  a  charge  on  the  estate, 
especially  when  the  widow  appears  to  have  fallen  into  the  hands  of  that 
creditor  who  is  encouraging  her  in  unnecessary  expenditure,  real  or  pre- 
tended, for  her  own  objects. 

P.  L.  R.  112  of  1915- — A  widow  under  customary  law  cannot  alienate 
to  pay  off  her  husband's  debt  if  she  could  pay  it  out  of  income. 

Cf.  95  of  1879 ;  XIV  All.  420 ;  XXI  All.  71 ;  XVIII  Cal.  311;  XXIII  Cal. 
772 ;  XXVI  Moo.  I.  A.  97. 

(6).    Religious  Purposes. 

89  of  1866. — Making  a  thakardwara  or  well  is  not  a  necessity. 

14  of  1883. — Going  to  the  Ganges  and  performances  of  ceremonies  4 
years  after  her  husband's  death  are  necessities,  if  expenditure  is  of  a  reason- 
able amount,  but  not  the  sinking  of  a  well. 

76  of  1883. — Going  to  the  Ganges  is  a  necessity, 

76  of  1885. — Khatris  of  Lahore,  a  gift  in  shankaJp  by  a  Hindu  widow 
for  her  own  benefit  is  not  a  necessity. 

58  of  1896. — Building  a  thakardwara  for  own  benefit  is  not. 

P.  W.  R.  19  of  1907. — Unless  a  pilgrimage,  e.g.,  to  take  "phul"  to 
Ganges,  is  indispensable  for  the  benefit  of  the  husband,  a  sale  for  that  purpose 

is  not  a  necessity. 

P.  W.  R.  27  of  1916. — Expenses  on  the  chauharakh  ceremony  of  a  co- 
widow  and  mother-in-law  is  a  necessity.    Khatris  of  Kangra. 

See  also  146  of  1919;  XI  Mad.  288;  XIV  All.  482  ;  XXII  Cal.  506. 

(c).    Law  Expenses. 

56  of  1872. — Law  expenses  not  raised  for  the  protection  of  the  estate 
are  not  necessities. 

76  of  1889. — To  avoid  sale  for  default  of  payment  of  Government 
revenue  is.  In  such  a  case  the  alienee  is  not  bound  to  enquire  if  the  default 
was  due  to  neglect  or  waste. 

22  of  1890. — To  recover  estate  is  a  necessity,  but  if  the  money  so  raised 
is  charged  only  on  a  bond,  it  is  not  recoverable  from  the  estate  on  her  death. 

P.  L.  R.  73  of  1909. — When  it  was  found  a  Hindu  widow  had  managed 
her  affairs  as  prudently  as  the  reversioners,  but  had  sold  part  of  her  estate 
to  raise  money  for  litigation  forced  on  her  by  the  reversioners,  the  court 
converted  the  sale  into  a  mortgage  for  that  amount. 

P.  W.  R.  128  of  191 1. — When  a  widow  is  to  blame  for  litigation,  started 
by  her  husband's  reversioners,  a  sale  made  by  her  to  meet  its  expenses  is 
not  for  legal  necessity. 

See  also  44  of  1890 ;  65  of  1907 ;  IV  All.  532 ;  XII  Cal.  52 ;  VI  Q.  W,  N, 
648;  VUI  C.  W.  N.  408;  VI  Bom.  L.  R,  628. 
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[d)  .    Marriage  Expenses. 

ii6  of  1876. — Money  raised  for  the  marriage  of  two  daughters  Is  a 
necessity. 

67  of  1884. — Also  for  the  marriage  of  dependants  on  the  estate. 
119  of  1886  as  116  of  1876,  one  daughter. 

P.  W.  R.  16  of  1916. — The  marriage  of  a  daughter's  daughter  and 
daughter's  son  are  not  necessities  for  a  female. 

but  not 

47  of  1882. — For  the  marriage  of  a  child  4  or  5  years  of  age  even  if  the 
marriage  is  elfected  after  the  suit  is  brought  two  months  after  sale. 

46  of  igi2. — See  infra  Anticipation  of  wants. 

(e)  .    Time-barred  debts  of  the  deceased  husband. 

Held  a  necessity  in  C.  A.  2723  of  1883  ;  held  may  be  a  necessity  under 
Hindu  Law  in  117  of  1884;  held  not  a  necessity  in  129  of  1883,  108  of  1885 
F.  B.  and  P.  L.  R.  112  of  1915. 

C/.,  however,  VI  Bom.  H.  C.  R.  720;  XI  Bom.  320,  325;  XVIII  Bom. 
534;  XIII  iMad.  189;  XXI  Cal.  190. 

(/).    Interest  on  previous  necessary  debts. 

116  of  1876. — In  1870  a  widow  raised  Rs.  495  by  mortgage  for  necessary 
purposes  with  interest  at  2  per  cent,  per  mensem.  In  1875  a  new  deed  for 
Rs.  1,000  was  executed  being  debt  and  interest  to  date;  held  the  deed  of 
1875  was  not  binding  on  the  plaintiff's  reversioners,  but  an  account  of  what 
was  chargeable  to  the  estate  could  be  taken  at  the  widow's  death  and  before 
the  reversioner  took  possession.  The  time  for  fixing  the  amount  due  on  a 
mortgage  is  not  in  a  suit  for  declaration,  but  when  the  succession  opens  out. 

(g)  .  Miscellaneous. 

Payment  of  revenue  is  a  necessity — 116  of  1876. 

When  money  is  raised  to  meet  decrees  against  a  female  the  Court  should 
enquire  into  the  natui"e  of  the  debts — 82  of  1876. 

Payment  of  debts  of  father-in-law  is  a  necessity — 119  of  1886. 

Where  A  and  B  left  widows  C  and  D,  and  C  effected  a  mortgage  and 
then  died,  and  D  succeeded,  remortgaging  to  pay  off  C's  mortgage  Courts 
must  enquire  into  the  nature  of  C's  debt.  If  C  had  necessity  then  D  could 
mortgage,  otherwise  not — i  of  1890. 

Money  raised  to  defray  expenses  of  sickness  is  a  necessity — 14  of  1883. 

Money  defrayed  on  funeral  expenses  of  husband  is — 39  of  1889. 

Payment  of  her  husband's  just  antecedent  debts — 117  of  1893. 

Widow  cannot  exchange  her  land  for  a  brick-field,  even  if  income  thereby 
increased — 2  of  191 1. 

Payment  of  prior  mortgage  effected  by  husband  is  a  necessity — 174 
of  1888. 

(h)  .    Anticipation  of  wants  by  a  widow. 

67  of  1884. — A  widow  cannot  anticipate  her  wants  or  contract  for  the 
discharge  of  such  liabilities  as  they  may  arise  ;  so  raising  money  i  or  2  years 
in  advance  of  a  marriage  is  not  a  necessity  for  such  marriage. 
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II  of  1885. — A  widow  cannot  charge  the  estate  for  future  maintenance, 
she  cannot  anticipate  her  wants  or  contract  for  such  Habilities  before  they 
arise. 

39  of  1889. — There    can    be  no  necessity  for  anticipating-  a  widow's 

maintenance  by  a  sum  in  cash. 

1 16  of  1893. — A  gift  of  her  husband's  estate  by  the  widow  to  her  daughter 
on  condition  that  the  donee  should  maintain  her,  the  husband's  estate  not  being 
sufficient  for  that  purpose,  is  valid  as  being  for  necessity.  The  estate 
brought  in  Rs.  15  per  annum.  Had  the  reversioners  claimed  at  once  they 
could  doubtless  have  had  the  alienation  declared  ineffectual  on  widow's 
demise,  but  as  they  waited  for  13  years,  during  which  the  widow  had  been 
supported  by  the  alienee,  ample  consideration  had  passed. 

P.  W.  R.  128  of  191 1. — A  widow  cannot  anticipate  her    wants  and 

cannot  alienate  for  maintenance  of  her  mother-in-law. 

46  of  191 2. — A  widow  governed  by  Hindu  Law  is  not  empowered  to  sell 
immoveable  property  inherited  from  her  husband  in  order  to  keep  by  her 
a  sum  of  money  for  the  marriage  of  her  child,  which  marriage  is  not  likely 
to  take  place  for  many  years  to  come,  and  the  same  principle  applies  to  the 
need  for  future  maintenance. 

Cf.  14  of  1892. 
4.  MISCELLANEOUS. 

{a).    Meaning  of  "antecedent." 

72  of  1898. — Antecedent  debt  means,  with  respect  to  a  mortgage,  a 
"debt  antecedent  to  the  transaction,"  and  in  the  case  of  a  proceeding  by 

suit  a  "debt  antecedent  to  the  suit." 

(6).    Duty  of  proprietor  in  management. 

70  of  1894. — Necessity  does  not  mean  extreme  necessity  and  a  sonless 
proprietor  is  not  bound  to  devote  strict  economy  or  very  excellent  manage- 
ment to  his  affairs.  Sales  for  debauchery  or  out  of  spite  will  not  be  upheld. 
Bona  fide  manag'ement,  not  necessarily  successful,  ordinarily  suffices. 

P.  W.  R.  20  of  191 1. — Where  the  life-holder  could  have  raised  money 
by  mortgage,  to  do  so  by  sale  is  an  act  of  bad  management,  and  even  if  the 
whole  sum  was  paid  for  necessity,  the  sale  should  be  converted  into  a 
mortgage. 

P.  L.  R.  25  of  1911.- — Where  plaintiff  sues  contesting  his  father's 
alienation,  a  court  should  not  expect  of  a  zamindar  exceptionally  careful 
management  or  thrift.  It  should  simply  see  whether  there  has  been  wanton 
waste  or  reckless  extravagance  or  not. 

P.  W.  R.  40  of  1911. — Sons  of  a  landowner  can  get  their  reversionary 
rights  protected  if  their  father,  on  account  of  some  ill-feeling,  deals  with 
ancestral  property  in  a  reckless  manner  to  injure  his  sons.  But  in  the 
absence  of  such  circumstances  a  suit  by  sons  is  to  be  considered  collusive, 
particularly  where  the  deed  is  prima  facie  to  meet  ordinary  expenses,  and 
attested  by  the  elder  son.  In  such  cases  a  Court  should  not  expect  of  a 
zamindar  exceptionally  careful  management  or  thrift.  All  that  is  necessary 
to  see  is  if  there  has  been  reckless  extravagance  or  not, 
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P.  L.  R.  51  of  1913. — A  transfer  by  way  of  sale  cannot  be  held  to  be 
r.ecessary  where  a  mortgage  could  have  been  easily  effected,  leaving  a 
considerable  margin  of  value  in  respect  of  the  equity  of  redemption. 

(c)  .    The  sale  of  heavily  encumbered  land. 

p.  W.  R.  31  of  1912 — The  validity  of  the  sale  of  the  equity  of  redemp- 
tion of  land  mortgaged  by  bai-bil-wafa,  in  consideration  of  an  old  mortgaged 
debt  due  from  the  mortgagee's  father  not  shown  to  be  of  profligate  habits, 
cannot  be  contested  by  the  sons  on  the  ground  of  want  of  necessity,  where  the 
land  is  of  little  use,  and  he  foresees  redemption  is  impossible. 

The  equity  of  redemption  was  sold  for  Rs.  90,  the  mortgage  being  for 
Rs.  2,000. 

P.  L.  l-l.  214  of  1912. — I'"ive  brothers  (alienors)  and  their  father  before 
them  had  been  in  debt  for  a  long  time  and  their  ancestral  holding  was  entirely 
under  mortgage.  None  were  reckless  or  extravagant,  and  they  had  no 
chance  of  redeeming.  They  sold,  and  with  balance  bought  a  mare,  and 
acquired  occupancy  rights  on  two  squares  in  a  colony.  Held,  the  sale  was 
not  open  to  objection. 

P.  W.  R.  82  of  1914. — Where  a  vendor  is  in  hopeless  difficulty  and  is 
forced  to  a  sale  to  redeem  the  numerous  mortgages,  not  apparently  chal- 
lengeable, already  existing,  in  order  to  get  back  a  part  of  the  land  is  a 
prudent  act  and  not  attackable. 

(d)  .    Proof  of  debauchery. 

50  of  1913. — Under  Hindu  Law  the  presumption  is  that  a  loan  has  been 
raised  for  an  immoral  purpose,  if  it  be  proved  that  the  borrower  at  the  time 
was  living  a  licentious  life  beyond  his  means,  indulging  in  drink,  riot, 
prostitution  and  debauchery,  and  that  at  the  same  time  he  was  without  any 
has  no  remedy  on  her  death  to  proceed  against  the  land ;  the  only  remedy 
spent,  and  it  is  not  necessary  to  show  on  which  particular  act  of  immorality 
tne  loan,  so  raised,  was  spent. 

89  of  1915. — Where  it  is  shown  that  the  alienor  was,  at  the  time  of 
alienation,  living  in  debauchery  and  without  any  occupation,  on  which  money 
raised  might  be  reasonably  spent,  it  is  not  necessary  to  prove  every  item 
was  spent  on  immoral  purposes. 

(e)  .    Debts  not  charged  on  the  land. 

22  of  1890.; — Where  a  widow  with  a  life  interest  has  raised  money 
on  a  bond  far  legal  necessity  and  has  not  charged  it  on  the  land,  the  creditor 
has  no  remedy  on  her  death  to  proceead  against  the  land,  the  only  remedy 
is  to  proceed  against  the  widow's  property  in  the  reversioners'  hands, 
creditor  cannot  recover  such  debt  from  such  property  in  the  hands  of  the 
heirs. 

C.  A.  83  of  1908.     I      Where  a  male  proprietor  has  died  in  debt,  such 
4  of  1913.    j  debt  not  being  secured  on  the  ancestral  land,  the 
30  of  1913. — Where  a  fathei  has  made  no  charge  on  the  property  there 
is  no  legal  liability  enforceable  against  the  son  or  the  estate  in  his  hands, 
even  where  he  is  plaintiff  seeking  relief  by  cancellation  of  a  mortgage  made 
by  a  de  facto  guardian. 

19  of  1914. — As  4  of  1913  ;  and  a  widow  consequently  cannot  recover  her 
dower  from  an  ancestral  estate  in  the  hands  of  collaterals. 

17  of  1919  F.  B.  approves  4  of  1913,  but  see  infra. 


but 

39  of  1915. — Where  a  male  proprietor,  g^overned  by  customary  law  has 
contracted  a  debt,  in  respect  of  which  a  simple  money  decree  has  been  passed 
against  him,  and  thereafter  has  died  leaving  ancestral  landed  property  with  a 
widow  on  a  life  estate,  such  property  can  be  attached  in  execution  of  a  money 
decree. 

12  of  1918. — As  a  daughter  is  not  an  agnate,  and  derives  her  title  not 
from  the  common  ancestor,  but  from  her  father,  she  represents  her 
father,  and  the  estate  in  her  hands  is  liable  for  his  debts. 

17  of  1919  F.  B. — The  rule  does  not  cover  cases  in  which  the  creditor 
can  prove,  that  by  special  custom  the  person  in  possession  of  the  ancestral 
property,  which  it  is  sought  to  attach,  is  the  legal  representative  of  the 
deceased  debtor,  and  that  the  property  is  deemed  to  be  the  property  of  the  said 
debtor. 

(/).    Question  if  an  alienation  is  a  sale  or  not. 

151  of  1884. — Where  a  sonless  proprietor  alienates  and  the  heirs  object, 
the  Court  must  go  into  the  question  whether  an  ostensible  sale  is  a  sale  or 
not,  and  the  adequacy  of  the  price  is  accordingly  a  material  point  to 
determme. 

(g).    Alienee's  right  to  recoupment. 

76  of  1883. — Where  the  purchaser  has  had  to  pay  the  lambardars  for 
revenue,  and  losses  paid  by  them  on  the  widow's  account,  or  where  he  has 
made  improvements,  and  his  alienation  is  cancelled,  he  can  recover  his  ex- 
penditure thereon. 

2  of  1895. — Where  the  vendee  has  acquired  land  without  necessity, 
while  vendor's  son  is  a  minor,  who  objects  later,  there  is  no  equity  whereby 
he  is  entitled  to  recover  expenditure  on  buildings  made  by  him  in  the 
interval. 

XL— PROCEDURE. 

1.    FORM  OF  SUITS  CONTESTING  ALIENATIONS— 

(a).  To  sue  a  parent  for  a  share  in  the  land  is  not  the 
appropriate  way  of  contesting  an  alienation. 

I  of  1867. 

(&).  The  proper  form  is  for  a  declaration  that  the 
alienation  will  not  affect  the  reversionary  rights  of  the  col- 
lateral, and  it  is  unnecessary  to  show  any  consequential 
relief,  that  is  when  the  objector  is  not  himself  in  possession. 

112  of  1876;    121   of  1876;  70  of  1877. 

(c)  .  If  the  objector  be  in  possession  he  cannot  sue  for 
a  declaration  that  an  alienation  by  another  of  such  property 
is  invalid. 

6  of  1876. 

(d)  .  There  is  no  misjoinder  where  a  collateral  in  one 
suit  seeks  a  declaration  in  respect  of  several  alienations  to 
different  alienees. 

93  of  1909  p.  C.  over-ruling  i  of  1905. 


(e).  Nor  is  there  any  misjoinder  where,  on  the  death 
of  the  alienor,  the  collateral  seeks  to  obtain  possession  of 
the  whole  estate,  different  portions  of  which  are  in  the  pos- 
session of  different  alienees. 

24  of  i8()9;  P.  L.  R.  76  of  191 1. 

(/).  A  suit  for  declaration  will  lie  when  the  alienor  is 
dead,  and  the  collaterals  are  unable  to  come  into  possession 
owing  to  the  estate  of  females  intervening. 

64  of  KJCt). 

(g)  .  A  Mohant  in  possession  can  sue  for  a  declaration 
that  a  sale  made  by  his  predecessor  will  not  affect  the  pro- 
perty, and  need  not  sue  for  cancellation  of  a  possessory 
decree  obtained  by  the  alienees  or  for  cancellation  of  the 
sale-deed. 

18  of  1913. 

(h)  .  Where  plaintiffs  sue  for  a  declaration  in  alienor's 
life  they  are  not  compelled  to  sue  for  possession  if  alienor 
dies  during  case. 

50  of  1895. 

2.  VALUAT30N  OF  DECLARATORY  SUITS— 

(a)  .  For  Court-fees,  70  of  1877,  see  Schedule  II,  Art. 
17,  Court  Fees  Act. 

(b)  .    For  jurisdiction. 

Is  30  times  the  jama  and  not  the  sale  or  mortgage 
money. 

145  of  1892  ;  42  of  1907  ;  60  of  1907  F.  B. 

3.  JURISDICTION— 

(a).  If  the  alienor  has  alienated  ])roperly  in  different 
districts  a  suit  in  res]3ect  of  all  will  lie  in  any  one  district. 
All  reversioners  jointly  interested  may  sue  together. 

91  of  1898. 

{b).  A  suit  by  a  reversioner  to  contest  the  creation  of 
occupancy  rights  by  a  widow  is  cognizable  by  a  Civil  Court. 

C.  A.  14  of  1920. 

4.  DECREES— 

(a).    Form  of  decree  when  necessity  not  fully  proved. 

Where  'part  is  found  to  iiavc  been  advanced  for  necessity  and  part  nol, 
the  declaration  should  be  subject  to  payment  of  the  sums  advanced  for  neces- 
sary purposes  when  the  succession  opens  out. 

22  of  1866 ;  74  of  1877  ;  78  of  1879 ;  52  of  1884  ;  68  of  1S87  ;  104  of  1S87, 
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92  of  1909. — The  decree  in  such  case  should  declare — 

(a)  .  The  alienation  shall  not  take  effect  at  all  against  the  reversioners  on 
the  death  of  the  alienor. 

(b)  .  The  reversioners  shall  not  be  entitled  to  possession  until  they  have 
paid  the  sum  found  to  be  for  necessity  :  so  where  the  alienation  is  b)'  way  of 
mortgage  for  60  years,  the  plaintiff  is  entitled  to  recover  on  the  termination 
of  the  life  estate  and  is  not  bound  by  the  60  years  term. 

37  of  1913. — Where,  in  a  suit  by  reversioners  for  a  declaration  that  a  sale 
of  land  shaH  not  aftect  their  reversionary  rights,  it  is  found  that  the  sale  was 
not  for  legal  necessity,  except  in  regard  to  an  item  required  to  pay  off  a  pre- 
vious mortgage,  the  decree  should  be  to  the  effect  that  plaintiffs  will  be  en- 
titled to  get  possession  at  the  proper  time,  upon  payment  of  the  amount  of  that 
item,  and  the  alienee  is  not  entitled  to  urge  against  the  reversioners  that  he  can 
retain  the  land  during  the  lifetime  of  the  ahenor,  and  can  also  stand  in  the 
shoes  of  the  previous  mortgagee  from  whom  he  has  redeemed. 

P.  W.  R.  82  of  1914. — In  a  declaratory  suit  by  a  reversioner,  if  the  sale 
is  found  to  be  partly  for  necessity,  the  decree  should  declare  the  alienation 
would  affect  the  reversionary  rights  to  that  extent,  but  the  transaction  cannot 
be  split  up,  so  that  its  one  part  may  be  declared  binding,  and  the  other  not, 
i.e.,  if  Court  finds  9/ioths  of  consideration  was  for  necessity  and  i-ioth  not, 
it  cannot  dismiss  the  claim  for  9/ioths  and  grant  a  decree  for  i/ioth  of  the 
land. 

Cf.  9  W.  R.  108;  XXXVII  Mad.  275  ;  XXXVII  Mad.  435  ;  XXXI  Mad- 
153;  XXXV  Cal.  420  P.  C.  ;  XI  Bom.  L.  R.  416;  XXV  All.  330. 

(b).  What  should  be  done  when  only  a  very  small  part 
of  the  consideration  has  been  found  to  have  been  without 
necessity. 

(i)    In  the  case  of  sales. 

P.  L.  R.  5  of  1906. — Where  only  Rs.  138  out  of  Rs.  1,250  is  found  not  to 
have  been  paid  for  necessity,  a  suit  for  declaration  should  be  dismissed  ;  the 
mere  fact  that  the  vendor  secured  this  sum  in  excess  of  his  needs  being  no 
ground  for  holding  the  sale  was  not  for  necessity. 

P.  L.  R.  127  of  1906  as  P.  L.  R.  5  of  1906,  where  only  Rs.  300  out  of 
Rs.  2,330  were  found  to  be  fictitious  and  entered  to  defeat  pre-emptors. 

130  of  1906. — Similarly,  the  figures  being  Rs.  34  out  of  Rs.  1,662. 

8  of  1908. — A  sale  ought  not  to  be  converted  into  a  mortgage  because  a 
fraction  (Rs.  400  e.v  Rs.  2,390)  of  the  purchase-money  was  not  proved  to  have 
been  for  necessity  or  might  possibly  be  fictitious  in  whole  or  part,  especially 
where  the  suit  is  collusive  Und  the  amount  paid  is  not  much  below  the  real 
value. 

55  of  1908.— Where  property  was  heavily  mortgaged  and  redemption  im- 
possible, the  addition,  in  a  sale,  of  a  sum  not  shown  to  be  for  necessity  to  sums 
advanced  to  pay  off  debts  and  mortgages  should  not  cause  sale  to  be  converted 
into  a  mortgage;  alienation  was  for  Rs.  26,500,  Rs.  3,000  not  shown  to  be 
for  pecessity. 
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27  of  1909. — A  sale  ought  not  to  be  maintained  where  a  considerable 
fraction  (Rs.  156  ex  Rs.  950)  is  found  to  have  formed  no  part  of  the  price  paid. 
Courts  should  lean  to  the  side  of  strictness  and  refuse  to  allow  a  party  to 
benefit  by  his  own  fraud,  the  fraud  in  the  case  being  the  insertion  of  a  fictitious 
price  to  stave  off  pre-emptors. 

P.  L.  R.  55  of  1910  as  P.  L.  R.  5  of  1906. — Where  only  Rs.  209-12-0  out 
of  Rs.  1,200  not  shown  to  be  for  necessity. 

P.  W.  R.  64  of  1910. — A  sale  cannot  be  set  aside  by  a  collusive  suit  by 
the  son  of  the  vendor,  even  if  ^th  of  the  consideration  is  not  proved  to  be  for 
necessity  or  appears  fictitious,  where  it  is  not  shown  the  alienor  is  a  debau- 
chee, spendthrift  or  has  mismanaged  his  affairs- 

83  of  191 1. — The  sale  in  suit  was  ostensibly  for  Rs.  4,000,  of  which  only 
Rs.  3,000  passed,  the  value  of  the  property  being-  Rs.  3,240.  Held  there  was 
no  sufficient  reason  for  converting  the  sale  into  a  mortgage. 

P.  L.  R.  73  of  191 1. — Where  Rs.  50  out  of  Rs.  850  were  unnecessary,  it 
is  sufficient  to  convert  the  sale  into  a  mortgage. 

P.  L.  R.  192  of  1912. — If  a  transaction  is  in  the  main  for  necessity,  it 
cannot  be  upset  simply  because  the  alienor  receives  as  a  make-weight  a  small 
sum  of  money  for  which  no  necessity  exists. 

P.  W.  R.  51  of  1914. — A  sale  cannot  be  set  aside  merely  because  a  trivial 
portion  has  not  been  proved  to  be  for  necessity,  where  there  Is  no  proof  of  the 
alienor  being  of  immoral  habits  or  Inclined  to  extravagance. 

P.  W.  R.  82  of  1914. — A  sale  for  Rs.  50,000  cannot  be  set  aside  simply 
on  the  ground  there  Is  no  particular  necessity  for  Rs.  500. 

22  Indian  Cases  544.  ^     ^  ''^'^  '^^         *°  aside  when  only  a 

r,   T    r>  f  I"  small  portion  of  the  consideration  Is  found  not 

P.  L.  R.  117  of  1915.  ^   1  } 

'  ^  j    to  be  lor  necessity. 

81  of  1917. — If  it  be  found  that  the  money  which  actually  passed  was  a 
reasonable  price,  the  Insertion  of  previous  items  to  stave  off  pre-cmptors  Is  no 
reason  for  annulling  contract. 

C.  A.  1969  of  1919. — Sale  upheld  where  Rs.  105  out  of  Rs.  700  was 
entered  to  defeat  pre-emptors. 

C.  A.  844  of  1920. — So  where  Rs.  116  out  of  Rs.  600  was  not  proved. 

II  Lah.  22. — So  where  only  Rs.  288  out  of  Rs.  1,500  is  not  proved. 

(u)    In  the  case  of  mortgagee  suing  reversioner  for  possession. 

49  of  191 1. — Mortgagees  sued  a  widow's  reversioners  for  possession.  It 
was  found  Rs.  288  ex  Rs.  1,000  was  not  for  necessity. 

Held  the  reversioners  could  resist  on  the  ground  that  full  consideration 
had  not  passed,  and  that  the  mortgagees  were  not  entitled  to  possession  even 
of  a  proportionate  part. 

(c).    Enurement  of  decree. 

24  of  1906. — A  declaratory  decree  obtained  by  a  reversioner  ag'alnst  an 
alienor  and  alienee  to  the  effect  that,  after  the  alienor's  death,  his  heirs  would 
be  entitled  to  get  back  the  property,  enures  for  the  benefit  of  whoever  may  be 
the  person  entitled  to  succeed,  when  the  Inheritance  falls  In,  provided  such 
heir  is  himself  a  descendant  of  thd  common  ancestor  of  himself  and  the  alienor; 
so  where  a  reversioner  got  a  decree  and  the  alienor  had  a  subsequent  born 
son,  the  decree  enured  to  the  benefit  of  such  son. 


p.  L.  R.  190  of  1908. — Where  the  reversioners'  claim  is  dismissed,  and 
only  some  appeal,  the  Appellate  Court,  accepting  the  appeal,  should  only  grant 
a  declaration  as  to  appellants'  rights. 

XM.— LIMITATION. 

A.— Prior  to  Act  I  of  192C  - 

1.  When  the  alienation  was  by  a  male  proprietor  limi- 
tation was  governed  by  Punjab  Act  I  of  1900  Schedule,  and 
the  old  rulings  are  unnecessary. 

Art.  141,  Limitation  Act,  not  Art.  2,  applied  whether 
the  reversioners  have  or  have  not  already  got  a  declaratory 
decree  during  the  alienor's  life,  and  th^-f  nre  suing  for  pos- 
session on  his  widow's  death — 

145  of  1907  ;  C.  A.  142  of  1908 ;  C.  A.  767  of  1908 ;  62  of  1910. 

The  Act  applied  whether  the  declaration  was  sought  in 
the  alienor's  life  or  after  his  death,  in  his  widow's  life — 

64  of  1909  ;  43  of  1916. 

2.  Where  the  alienation  was  by  a  widow  or  other 
female  holding  a  life  estate. 

{a).  A  suit  for  possession  was  governed  by  Art.  144  or 
141,  Indian  Limitation  Act,  as  the  case  may  be. 

15  of  1879  ;  15  of  1882  ;  29  of  1898 ;  79  of  1898  ;  84  of  1902  ;  41  of  1903  ; 
79  of  1905  ;  P.  L.  R.  121  of  1909. 

This  applied  when  a  second  life  estate  had  intervened 
between  the  female  alienor  and  the  reversioner. 

26  of  191 1. 

(5).  A  suit  for  declaration  was  governed  by  Art.  120 
or  Art.  125. 

Cf.  56  of  1903  F.  B.  ;  33  of  191 1  F.  B.  ;  XXII  All.  33  F.  B.  ;  15  of  1916. 

See  also 

70  of  1914. — A  sued  in  February  1910  for  a  declaration  that  the  mortgage 
of  a  house  dated  4th  April  1898  by  his  fatner  and  uncle's  widow  would  not 
affect  his  reversionary  rights. 

Held  Art.  125  only  applies  to  land  when  the  next  reversioner  sues  ;  Art. 
126  to  suits  to  set  aside  a  father's  alienation,  and  not  to  declaratory  suits,  so 
Art.  120  is  applicable. 

3.  A  suit  for  possession  was  governed  by  the  appro- 
priate sections  given  in  (1)  and  (2),  even  if  it  become  neces- 
sary to  get  a  will  or  an  adoption  set  aside,  and  not  by  Arts. 
118,  119. 

See  19  of  1903  ;  79  of  1905  ;  74  of  1904  ;  XXVIII  All.  727  P.  C.  ;  P.  W.  R. 
y(i  of  191 1, 
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4.  There  was  no  need  to  sue  for  a  declaration  in  the 
alienor's  life — 

56  of  1903  F.  B.  ;  P.  L.  R.  121  of  1909. 

5.  The  limitation  applicable  to  a  suit  by  a  Mohant  to 
set  aside  a  mortgage  of  waqf  property  was  governed  by  Art. 
144  and  not  Art.  134,  Limitation  Act,  and  ran  from  the  date 
of  his  appointment,  i.e.,  the  date  he  became  entitled  to  pos- 
session— 

30  of  1908  F.  B. 

but 

.Where  the  property  had  been  sold,  Art.  134  governed 
the  case,  and  a  suit  was  barred  if  the  vendee  had  held  pos- 
session for  12  years — 

127  of  1908,  F.  B. 

6.  Section  28,  Indian  Limitation  Act,  did  not  apply  \o 
declaratory  suits,  and  a  person  in  possession  had  no  valid 
right  to  the  benefit  of  any  specific  period  not  in  force  when 
the  suit  was  instituted;  therefore  a  suit  instituted  in  1907  re 
a  sale  effected  in  1897,  was  in  time  under  Art.  1,  Act  I  of 
1900— 

69  of  1909. 

7.  So  also  where  the  last  male  owner  alienated  and 
died  either  before  or  after  Act  I  of  1900  came  into  force,  the 
reversioner  must  sue  within  12  years  from  the  alienor's 
death,  regardless  of  when  mutation  was  affected — 

30  of  igi2  ;  95  of  1918;  139  of  1919. 

Cf.  P.  W.  R.  15  of  1916. — A  declaratory  suit  by  a  son  is  governed  by 
Art.  120,  not  Act  I  of  1900,  where  sale  and  father's  death  occurred  before  that 
Act  came  into  force. 

C/.  also  P.  W.  R.  174  of  igi6. — A  suit  by  a  reversioner  to  recover  an- 
cestral land  alienated  by  an  agriculturist  is  governed  by  Art.  144,  where  alie- 
nor died  before  Act  I  of  1900  came  into  force,  and  limitation  runs  from  date 
of  his  death.  Where  son  of  alienor  fails  to  sue,  the  grandson  can  sue  in  12 
years  from  his  own  father's  death,  as  his  right  is  independent  of  his  father  s, 
and  remains  in  abeyance  during  his  fa.ther's  life. 

8.  :  .Where  the  suit  was  by  reversioners  for  possession  of 
land  gifted  to  a  daughter's  son  on  18th  February  1887,  the 
donor  dying  on  8th  March  1894,  his  widow  on  7th  November 
1908,  and  suit  was  instituted  on  19th  December  1908,  held 
Art.  141  applied  and  suit  was  in  time — 

29  of  1914. 
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0.  Where  widow  alienated  and  then  surrendered  estate 
to  reversionary  heir,  suit  by  latter  to  contest  the  prior  alien- 
ation dated  from  widow's  death,  not  date  of  surrender — 

43  o{  J  899. 

10.  In  suit  for  possession  by  remote  reversioners,  per- 
son in  possession  could  set  up  adverse  possession  against  a 
nearer  reversioner,  cause  of  action  arising  from  death  of 
original  proprietor,  not  of  the  nearer  reversioner — 

106  of  1906. 

11.  Where  declaratory  suit  was  once  barred  as  far  as 
near  collaterals  are  concerned,  minor  remote  collaterals 
could  not  be  put  forward  to  sue  as  in  time — 

p.  W.  R.  36  of  191 1. 

12.  When  time  once  began  to  run  against  a  reversion- 
er for  contesting  a  sale,  no  subsequent  disability  to  sue  on 
ground  of  minority  of  another  reversioner  could  bar  its 
flow— 

P.  L.  R.  144  of  1915. 

13.  Minors  born  after  alienation  could  not  tak^  ad- 
vantage of  the  provisions  of  section  6,  Limitation  Act,  and 
urge  that  inasmuch  as  there  was  another  brother,  a  minor 
at  the  time  of  alienation,  but  major  and  time-barred  at  date 
of  suit,  that  suit  was  in  time — 

I  Lab.  558. 
B.— Under  Act  II  of  1920— 

Limitation  is  now  governed  by  Act  II  of  1920.  See 
paras  1  and  2  of  Schedule  to  the  Act.  It  should  be  noted 
that  this  Act  was  intended  to  be  exclusive,  and  applies  to 
alienations  by  females  as  well  as  by  males. 

XIII.— MISCELLANEOUS. 

1.    THE  METHOD  OF  COMPUTATION  OF  DEGRESS. 

126  of  1890. — In  calculating  degrees  of  relationship  the  proper  course 
is  to  begin  with  the  generation  of  the  deceased,  and  to  coimt  ui>\\ards  until 
Ibe  common  ancestor  is  reached,  whose  generation  should  also  be  included. 

34  of  1891. --The  approved  rule  of  computation  includes  both  the  deceased 
and  the  common  ancestor. 

106  of  1892  ;  2  of  igoi ;  74  of  1906.  \ 
P.  L.  R.  294  of  1913.-  / 

48  of  1908. — The  method  of  computation  in  Bannu  is  from  the  collate- 
ral to  the  common  ancestor,  ))oth  being  included,  and  not  from  the  deceased 
to  llic  common  ancestor. 
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igoiigi2.     \      The  g-eneral  rule  ol' computing  degrees  of  relationship, 
29  of  1912.      -  viz.,  from  deceased  to  the  common  ancestor  of  plaintiffs, 
13  of  1919.    J   the  deceased  and  the  ancestor  being  each  counted  as  one, 
must  be  held  to  apply  unless  the  contrarj-  is  proved. 

2.  THE  EFFECT  OF  CHANCE  OF  RELIGION  ON  THE  RIGHT  TO 

OBJECT. 

63  of  1895. — ^Jats  of  Sialkote.    Plaintiffs,  sons  of  converts  to  Muham- 

madanism,  are  not  debarred  from  objecting  to  an  alienation  by  a  widow  of 
their  father's  first  cousin  favouring  her  son-in-law. 

P.  W.  R.  77  of  1907. — -Muhammadan  converts  are  entitled  to  challenge 
the  alienation  of  an  ancestral  holding  made  by  their  Hindu  collateral,  even 
if  remotely  related  to  them. 

75  of  1912. — Conversion  to  Christianity  of  a  Muhammadan  does  not 

affect  the  customary  right  of  a  collateral  to  object — Muhammadan  Rajputs 
of  Mauza  Bhura,  JuUundur. 

but 

82  of  1890. — Muhammadan  collaterals  of  a  Khatri  are  not  entitled  to 
contest  an  alienation,  the  onus  being  on  them. 

79  of  1 891. — Ghuman  Jats  of  Sialkote.  Plaintiffs,  converts  to  Islam, 
related  to  the  common  ancestor  in  8  degrees  and  residing  in  another  village, 
cannot  object  to  a  sale  by  a  Hindu  to  collaterals  in  the  9th  degree,  being 
Hindus  ;  onus  being  on  plaintiff. 

See  also  Succession  and  Adoption, 

3.  CONTESTABILITY  OF  WILL. 

144  of  1882. — No  suit  to  contest  an  alienation  by  will  will  lie  in  the  life 
of  the  testator. 

4.  MORTGAGES  RIGHT  AS  BASIS  OF  RIGHT  TO  CONTEST. 

5*)  of  1909. — Mortgagee's  rights  do  not  amount  to  sucli  rights  in  the 
land  charged  as  would  give  the  mortgagee's  heirs  a  right  to  contest  an  aliena- 
tion of  those  rights,  but  where  the  mortgagee  purchases  the  right  of  redemp- 
tion  the  mortgage  rights  merge  in  the  right  of  ownership. 

5.  THE  CONVEYANCE  OF  SHAMILAT  RIGHTS. 

Generally  speaking  a  conveyance  of  land  does  not  con- 
vey the  shamilat  appertaining  thereto,  unless  it  is  expressly 
conveyed. 

65  of  1889.'!      Where  a  share  in  land  is  gifted  or  sold,  the 
C.  A.  1389  of  1890.     onus  of  showing  it  carries  with  it  a  share  in  the 
c!  A.    239  of  1890.  '  shamilat  is  on  the  person  alleging  that  it  does, 
42  of  1897.]  when  the  deed  is  silent. 
115  of  1894.— Where  donor  conveys  so  many  marlas  of  land,  kuU  hakiat 
apni,  it  does  not  necessarily  convey  shamilat  rights. 

113  of  1901.— As  the  rights  of  a  proprietor  in  the  shamilat  of  a  village 
fire  not  a  mere  accessory  to  the  land  held  separately  by  him,  a  sale  by  the 
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hitter  does  not  ipso  facto  convey  any  rights  In  the  former  to  the  purchaser.  A 
clause  in  the  Wajih-id-arz  providing  that  shares  in  the  shaniilaf  are  propor- 
tionate to  the  khewat  lands  cannot  confer  rights  in  the  common  land  not  con- 
veyed by  the  sale  deed. 

lo  of  1894,  dissented  from. 

P.  L.  R.  186  of  1913. — In  general  when  an  alienation  of  khewat  rights 
is  effected,  and  there  is  nothing  to  shovi'  that  the  alienor  had  any  intention  of 
reserving  the  shamilat  rights,  but  his  apparent  intention  was  to  place  the 
alienee  in  the  same  position  as  himself,  the  natural  conclusion  is  that  shamilat 
rights  pass  as  well  ;  where  the  sale  is  simply  to  an  outsider  or  a  money-lender, 
and  there  is  no  clause  in  the  deed,  specifically  stating  that  shamilat  rights 
have  passed,  the  position  is  quite  different,  and  only  what  is  specifically  stated 
in  the  deed  as  having  passed  may,  save  in  any  particular  case,  be  very 
reasonably  held  to  be  the  limit  of  what  has  passed. 

P.  L.  R.  75  of  1915. — A  claim  to  share  in  shamilat  disallowed  where  it 
was  not  mentioned  in  the  sale-deed.  Such  phrases  as  "malkiat  hhud  ha 
jnmla  haqquq  dakhili  wa  hharji"  do  not  convey  it. 

3  of  1917- — Where  no  sale-deed  is  forthcoming  tlie  onus  prohandi  that 
the  sale  included  the  shamilat  appertaining  to  the  land  lies  on  the  person 
asserting  it. 

See  also  — 

P.  L.  R.  25  of  1912. 

Contra 

52  of  1 87 1. — Where  a  donee  held  land  in  the  divided  property  by  gift 
from  the  original  proprietors,  held  he  was  entitled  to  share  in  the  shamilal , 

12  of  1873. — Sale  held  to  convey  shamilat  rights. 

10  of  1894. — The  purchase  of  a  khewat,  ha  mai  jamiat  haqquq  dakhili  wa 
kharji,  where  the  khewatdar  is  entitled  to  a  share  in  the  shamilat,  conveys  a 
share  in  the  shamilat. 

42  of  1897.^ — A  razinama  undertaking  to  mortgage  knl  haqiat  held  to  in- 
clude the  shamilat  rights. 

P.  L.  R.  4  of  1907. — In  determining  the  question  whether  shamilat  passed 
to  the  vendee  on  a  sale  of  maliki  rights,  one  point  of  importance  is  the  area 
and  value  of  the  shamilat  as  compared  with  the  maliki  land.  If  of  little  value, 
and  that  sale  included  jumla  haqquq  dakhili  wa  kharji,  mai  jnmla  haqquq  bis- 
wadari,  held  a  transfer  of  shamilat  was  implied. 

P.  L.  R.  8  of  1907. — In  Jhang  before  waste  land  was  allotted  by  Govern- 
ment to  villages  as  shamilat,  a  sale  which  occurred  prior  thereto  held  to  con- 
vey rights  in  shamilat,  as  there  was  nothing  in  the  deed  to  the  contrary,  and 
'defendants  had  not  been  excluded  from  the  profits. 

P.  L.  R.  9  of  1907. — A  similar  case  from  Sialkote. 

P.  L.  R.  10  of  1907. — Oral  sale  in  1861,  since  when  vendees  shown  as 
full  maliks.  Held,  in  absence  of  proof,  they  could  not  be  excluded  from 
thamilat. 

P.  W.  R.  34  of  1907. — On  oral  sale  in  1864,  vendee  was  recorded  as  full 
proprietor,  and  had  continued  so  till  suit  in  1902,  held  entitled  to  a  share  in 
the  shamilat 
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P.  W.  R.  37  of  1907. — Where  A  became  owner  of  certain  land  by  adverse 
possession  and  his  name  was  entered  in  Settlement  Records  along  with  other 
proprietors  as  "ma]ik,"  held  his  descendants  were  entitled  to  share  in 
shamilat. 

P.  W.  R.  75  of  1910. 

P.  W.  R.  37  of  191 1. — Intention  of  parties  has  been  seen.  So  where  A 
held  land  belonging-  to  himself  and  B,  and  B  failed  to  recover  on  ground  of 
abandonment,  and  then  A  voluntarily  gifted  a  portion,  held  it  must  be  held  to 

carry  with  it  a  proportionate  share  in  the  shamilat. 

57  of  1915. — Where  the  deed  of  sale  does  not  expressly  mention  the 
share  of  the  shamilat  pertaining  to  the  land,  it  is  a  question  of  the  intention 

of  the  parties  as  to  whether  the  sale  should  include  the  shamilat  or  not,  and 
this  must  be  ascertained  from  the  facts  and  circumstances  of  each  particular 
case. 

Where  a  sale  was  made  in  1862  of  the  entire  well  of  the  vendor,  with 
all  culturable  and  unculturablo  land  attached  to  It,  and  this  was  the  only  pro- 
perty owned  by  him  in  the  village,  and  where,  after  sale,  the  vendor  left  the 
village  and  settled  elsewhere,  and  took  no  Interest  in  the  shamilat  area,  and 
in  1905,  on  partition,  a  share  was  allotted  to  the  vendees,  and  it  was  only  in 
1912  the  vendor's  heirs  sued;  held  it  was  clearly  the  Intention  of  the  parties 
that  a  share  in  the  shamilat  should  pass, 

6.    THE  ALIENATION  OF  REVERSIONARY  RIGHTS. 

Generally  speaking  a  reversioner  cannot  transfer  his 
reversionary  rights,  particularly  so  as  to  give  the  transferee 
any  right  to  contest  an  alienation.; 

66  of  1897,  F.  B. — Reversioner's  right  to  contest  a  widow's  alienation  is 
not  transferable  to  a  stranger. 

22  of  1900. — Control  of  a  widow's  alienation  is  a  family  matter  and  19 
not  transferable  to  a  stranger  with  ex  post  facto  effect,  merely  by  a  subsequent 
mortgage  by  person  entitled  to  such  right  of  control, 

67  of  1909. — A  reversioner's  right  to  contest  is  not  transferable  to  a 
stranger,  therefore  where  a  reversioner  who  has  succeeded  a  widow  alienates 
his  reversionary  rights  the  alienee  has  no  locus  standi  to  contest  an  alienation 
by  the  widow. 

Contra 

59  of  1873. — If  a  reversionary  heir  mortgages  his  reversionary  rights, 
the  mortgagee  is  entitled  to  possession,  when  the  estate  comes  into  actuality. 

C.  A.  491  of  1892. — Where  more  distant  reversioners  of  a  widow, 
governed  by  custom,  have  got  an  assignment  of  the  rights  of  the  nearest  re- 
versioners they  acquire  a  valid  title  thereby  to  succeed  to  property  left  by  the 
widow  in  preference  to  other  reversioners  of  tlie  same  degree  as  themselves. 

P.  L.  R.  143  of  1905. — Where  a  childless  widow  holds  land  In  lieu  of 
maintenance,  her  step-sons,  who  are  heirs,  have  an  alienable  interest. 

1 1  of  1907. — A  reversioner,  out  of  possession,  of  a  childless  male  pro- 
prietor can  transfer  his  interests  to  a  stranger  after  the  devolution  of  the 
inheritance,  and  the  assignee  is  entitled  to  recover  possession  of  the  property, 
and  contest  the  validity  of  the  title  of  the  person  in  possession,  subject  to  the 
same  rules,  which  could  have  been  enforced  by  the  stranger.    The  childless 


262 


male  proprietor  had  gifted  without  delivering  possession,  and  on  his  death 

the  donees  got  possession.  The  reversionary  heir  sold  his  rights  to  a  stranger, 
who  sued  for  possession,  contesting  the  validity  of  the  gift. 

78  of  1914. — There  is  nothing  to  prevent  some  of  the  reversioners  con- 
veying their  rights  to  another  reversioner  so  as  to  entitle  the  latter  to  recover 
an  estate,  alienated  by  a  widow  with  a  life-interest,  from  the  alienee. 

7.    GIFT  OF  OCCUPANCY  TENURES,  CREATION  OF  OCCUPANCY 
RIGHTS  AND  LONG  LEASES. 

{a).    The  presumption  is  the  same  in  regard  to  gifts  of 
occupancy  tenures  as  regards  other  property. 

89  of  1898,  F.  B. — A  custom  allowing  alienations  of  proprietary  land  to 
be  contested  raises  a  strong  inference  in  favour  of  the  contestability  of  aliena- 
tions of  occupancy  tenures. 

49  of  1899. — Arains,  Mauza  Gujarwal,  Ludhiana,  where  a  gift  of  ances- 
tral land  to  a  daughter  is  not  permitted,  such  custom,  in  absence  of  proof  to 
the  contrary  is  equally  applicable  to  a  gift  of  occupancy  rights  in  her  favour. 

lie;  of  1901. — It  is  obvious  that  if  there  is  no  restriction  in  regard  to 
alienations  of  proprietary  rights,  a  fortiori  none  would  be  expected  to  exist 
in  respect  of  occupancy  rights.  And  there  are  many  cases  in  which  the  exis- 
tence of  a  right  to  restrain  the  alienation  of  proprietary  rights  miglit  lead  to 
the  inference  that  a  similar  right  obtains  among  occupancy  tenants. 

12  of  1904. — Where  a  general  agricultural  custom  is  found  to  prevail  as 
regards  alienation  of  proprietary  rights,  the  presumption  is,  unless  a  contrary 
custom  can  be  shown,  that  such  a  custom  is  also  applicable  to  occupancy 
rights. 

98  of  1907,  F.  B. — Where  a  reversioner  can  object  to  an  alienation  of  pro- 
prietary rights  he  is  entitled  to  object  to  an  alienation  of  occupancy  rights. 

See  also 

69  of  1900. 

(.6).  The  creation  of  occupancy  rights  and  long  leases 
are  not  necessarily  on  the  same  footing  as  gifts  of  occupancy 
rights.  They  may  l)e  genuine  acts  of  management,  and  as 
such  unassailable",  or  they  may  be  colourable  conveyances, 
assuming  that  form  to  'cover  a  gift  or  other  assailable 
conveyance. 

If  they  are  genuine  acts  of  management  they  are  not 
assailable. 

100  of  1886.— Sidhu  Jats,  Jullundur.  The  creation  of  occupancy  rights 
In  return  for  a  malikaiia  of  10  per  cent,  of  the  revenue,  held  to  be  an  un- 
assailable act  of  management,  and  not  an  alienation. 

16  of  1906.— It  is  open  to  a  landowner  to  create  occupancy  rights  in  his 
ancestral  land,  and,  as  a  general  rule  it  Is  not  open  to  sucli  landowner's  heirs 
to  challenge  his  action,  unless  it  be  shown  that  the  transaction  was  In  reality 
a  sale  of  the  land  itself  or  of  the  proprietary  rights  thereof.  Where  the 
occupancy  rights  were  created  in  return  for  nazrana  of  Rs.  425  (already  due 
on  a  mortgage),  no  rent  being  reserved  and  full  power  of  alienation  being 
accorded,  followed  by  a  mortgage  of  the  proprietary  rights  under  conditions 
rendering  redemption  impossible,  it  was  held  to  be  a  sale. 
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If  it  is  not  a  genuine  act  of  management,  it  is  assailable. 

71  of  1893. — Rajputs,  Tahsil  Una.  The  creation  of  occupancy  right.s 
is  a  permanent  alienation,  and  is  inoperative  against  reversioners  when  it 
is  not  a  mere  act  of  management,  or  beneficial  to  the  estate,  or  for  services 
rendered. 

50  of  1895. — Where  a  landholder,  possessed  of  a  considerable  estate, 
which  he  has  managed  all  his  life,  shortly  before  his  death,  alienates  by  way 
of  perpetual  lease  for  a  considerable  fine  and  a  peppercorn  rent,  such  aliena- 
tions cannot  be  regarded  as  acts  of  management  but  are  alienations  which  are 
assailable. 

See  also 

125  of  19 18  and  37  of  1919. 

(c).  An  alienation  of  occupancy  rights  may  be  assail- 
able  by  a  landlord  or  the  reversionary  heirs. 

(i)  .  The  landlord  can  always  object  if  the  alienation 
has  been  made  without  his  consent. 

12  of  1871  ;  89  of  1898,  F.  B. 

(ii)  .  The  reversionary  heir  can  object  even  when  the 
landlord  has  consented  or  has  not  objected  or  has  objected 
to  an  alienation  to  a  stranger. 

71  of  1893  (Rajputs,  Una);  89  of  1898  F.  B.  ;  69  of  1900;  i:^  of  1904 
(Brahmins  and  Gujars,  Tahsil  Kharian)  ;  38  of  1908  (Chimas  of  Mauza  Bhinni 
Kalan,  Lahore);  P.  ^^^  R.  201  of  1911, 

but  according  to 

115  of  1901  he  must  establish  a  custom  entitling  him  to  do  so,  and  accord- 
ing to  68  of  1894  under  the  Act  of  1868  if  an  occupancy  tenant  has  gifted  his 
tenancy  to  an  alleged  adopted  son  with  the  consent  of  the  landlord,  the  occu- 
pancy tenant's  heir,  a  nephew,  cannot  object. 

(m).  The  reversionary  heir  can  also  object  when  no 
notice  of  alienation  has  been  given  to  the  landlord. 

89  of  1898,  F.  B. 

(iv).  The  reversionary  heir  cannot  object,  when  the 
holding  is  not  joint,  and  the  alienation  is  in  favour  of  tlio 
landlord. 

159  of  1879;  31  of  1896;  24  of  1902,  F.B;  P.  W.  R.  1906,  p.  268;  P.  W.  R. 
201  of  191 1  ;  95  of  1919. 

{v).  A  challenge  by  a  landlord  will  not  debar  the  rever- 
sionary heir  challenging,  and  if  the  former  be  successful  he 
cannot,  on  the  alienor's  death,  obtain  possession,  if  there  bo 
a  reversioner  entitled  to  succeed  under  section  59,  Tenancy 
Act. 

38  of  igog.. 
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(vi)  .  A  co-sharer  in  an  occupancy  tenure  may  object  to 
an  alienation  of  any  kind  by  another  co-sharer  to  a  land- 
lord. 

39  of  1898. 

(vii)  .  An  alienation  by  a  widow  of  occupancy  rights, 
whether  with  or  without  consent  of  landlords,  is  void, 

39  ol  1898. — An  alienation,  favouring-  boma  of  tlic  landlords,  by  a  widow 
held  to  be  assailable  by  a  co-sharer. 

89  of  1898,  F.  B. — An  alienation  without  consent  or  notice. 

6  of  1900. — An  alienation  with  consent. 

P.  L.  R.  49  of  1904. — An  alienation  with  consent. 

P.  W.  R.  26  of  1913.— An  alienation  with  consent. 

But  not  if  to  the  landlord  according  to 

31  of  1896,  F.  B. 

{viii).    A  donee  cannot  alienate  occupancy  rights. 

19  of  1887. — Gujars  of  Gujrat. 
129  of  1893. — Jats  of  Gujrat. 

20  of  1904. — By  khauadaniad  in  life  of  wife  and  son. 

P.  W.  R.  24  of  1907. — Agricultural  Brahmins,  Tahsil  Sampla,  to  sister 
not  entitled  to  succeed. 

87  of  1909. — Agricultural  Brahmins  of  Mauza  Charori  Dhakhli  Majara, 
Kangra,  to  strang-er  in  presence  of  original  donor's  family. 

But  contra  allowed  in 

91  of  1906. — Chachars  of  Mauza  Chachars,  Shahpur. 

104  of  1907. — Mauza  Mathothial,  Jats  of  Kulchpur,  Tahsil  Kharian. 

{d).  A  creation  of  muqarndari  rights  is  a  permanent 
alienation. 

p.  W.  R.  86  of  1909;  85  of  1910. 

8*   THE  APPLICATION  OF.  THE  W AJIB-V L-ARZ.- 

102  of  1901. — The  Wajib-uUarG  of  a  village  is  presumed  to  appl)  to  land- 
owners in  that  village  as  a  body,  and  it  should  clearly  be  held  applicable  to  all 
such  owners  unless  they  are  specially  exempted. 

but  see 

107  of  1901.— The  presumption  is  that  a  Khatri  proprietor  though  follow- 
ing agricultural  pursuits,  is  only  bound  by  so  much  of  the  record  of  rights  as 
deals  with  pre-emption  and  similar  customs. 

p.  L.  R.  158  of  1908. — The  mere  tact  that  a  non-agriculturist,  who  is  a 
leading  man  in  the  village,  attested  the  Wajib-ul-arz,  does  not  imply  he  fol- 
lows custom. 
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VI.-MARRIAGE  AND  LEGITIMIZATION. 

I.— INTER-TRIBAL  MARRIAGES. 

1.    THE  FOLLOWING   INTER-TRIBAL  MARRIAGES  HAVE  BEEN 
HELD  TO  BE  INVALID  AND  THE  ISSUE  ILLEGITIMATE :— 

29  of  1883.— Bujju  Rajput  and  a  Brahmini  of  Sialkote. 

116  of  1889.— Mirda  Awan,  Gujrat,  and  a  weaver  woman. 
57  of  1893.— Diawania  Rajput  of  Zafarwal  and  a  Brahmini  widow. 


2.    THE    FOLLOWING    CONTESTED    MARRIAGES    HAVE  BEEN 
HELD  TO  BE  VALID  — 

54  of  1870. — Between  a  Christian  and  a  Muhammadan  or  Hindu. 

102  of  1880. — Naru  Rajput  of  Jullundur  and  a  Mughlani. 

loi  of  1886. — A  Panja  Shahi  with  a  Syadni  of  Muzaffargarh. 

48  of  1890. — An  agricultural  Brahmin  of  Rupar  and  a  Rajputni. 

50  of  1895. — A  Sodhi  Sikh  married  a  Bilochi  and  had  children.  He  gave 
them  land  and  the  brotherhood  regarded  them  as  legitimate.  Held  their 
legitimacy  could  not  be  questioned  after  70  or  80  years. 

73  of  1897. — ^  J'lt        ^  Nai,  Jhivvar  or  Kalal  woman. 
50  of  1900. — A  Jat  and  a  Brahmini  of  Hoshiarpur. 

P.  L.  R.  15  of  1907. — Khatri  Kuka  Sikh  and  Tarkhani  or  Jatni, 
Ferozepore. 

72  of  1908. — A  Rajput  Vadhyar  and  a  Khatrani,  Kangra.  Whole  question 
of  inter-tribal  marriages  considered  in  detail, 


57  of  1909. — A  Minha  Rajput  and  a  Mahajni  of  Gujrat  by  chadar  andazi. 

Ordinarily  under  Hindu  Law  a  woman  may  not  marry  into  a  lower  caste, 
but  frequently  a  Kshatriya  man  may  do  so.  In  the  Punjab  the  old  Aryan 
custom  of  free  inter-marriage  prevails  largely. 

79  of  1910. — A  Jat  and  a  Kori  woman. 
C.  A.  716  of  1910. — Muhammadan  Jats  and  sweeperess. 
65  of  191 1. — A  Jhabra  Rajput  and  a  Tarkhani  by  Karewa.: 
99  of    1913. — A  Sikh    Jat  of  Balike,    Jullundur,  married    a  divorced 
Mussalmani  after  conversion  to  Sikhism  byj  chadar  andazi. 

Where  tribal  feeling  deprecates  inter-marriage  the  bar  that  is  raised  is 
rather  a  social  than  a  legal  one- — loi  of  1886. 

But  under  Hindu  Law  all  marriages  between  Sudras  are  valid.  XHI 


Mo.  L  A.  141  ;  P.  L.  R.  64  of  1908 ;  80  of  1917  ;  VH  C.  W.  N.  612  ;  XV  Cal. 
708;  XXVn.I  All.  458. 

3.    IN  THE  FOLLOWING  CASE  THE  VALIDITY  WAS  DOUBTED,— 

I  P,  L,  R.  of  1906.— Brahmin  widow  with  a  Khatri. 


A  Sikh  and  a  Mussalmani. 


but  contra  25  Cr.  of  1888. 


II.— THE  KAREWA  MARRIAGE. 

1.  WHERE  IT  EXISTS. 

This  form  of  marriage  exists  commonly  among  Jats 
throughout  the  Province  (26  of  1880),  and  it  is  confined 
usually  to  tribes  like  Ahirs,  Jats,  Gujars,  Mullas,  Pathans 
and  Rangars  (29  of  1883)  and  has  been  held  to  exist  and  be 
valid  in  the  following  contested  cases  : — 

JATS— 

54  of  1900. — Kahan  Jats  of  Gurdaspur. — Where  a  man  takes  his 

deceased  brother's  wife  into  his  house  without  any  ceremony,  the  issue  is 
legitimate. 

KHATRIS— 

49  of  1903,  4  of  1905  and  6i  of  1905. 

RAJPUTS— 

C.  A.  1566  of  1876. — Palampur. 
22  of  1889. — Manhas  of  Tahsil  Shakargarh. 
48  of  1890. — Rajputs  and  Brahmins  of  Rupar. 
98  of  1890. — Sartoras  of  Kangra. 

It  is  not  as  a  rule  practised  by  Brahmins,  Rajputs, 
Dhusars,  Kayaths  and  Banias,  29  of  1883. 

Among  Rajputs  of  Ambala  the  marriage  is  not  entirely 
invalid  and  the  issue  can  succeed,  but  they  have  no  right  of 
collateral  succession,  2  of  1872. 

If  it  exists,  it  confers  the  same  rights  as  an  ordinary 
marriage — 38  of  1879  (Jats  of  Hoshiarpur);  C.  A.  316  of 
1879  (Sindhu  'Jats  of  Ludhiana);  36  of  1881  (Bishnoi  Jats, 
Hissar) ;  137  of  1883  (Jats,  Hirsa) ;  48  of  1890  (Brahmins  of 
Rupar);  cf.  also  26  of  1880;  98  of  1890;  73  of  1897;  13  of  1898; 
50  of  1900;  79  of  1910;  65  of  1911. 

2.  IT  HAS  BEEN  HELD  INVALID  AMONG  BRAHMINS— 

22  of  1873  of  Ferozepore. 

5  of  1893. — Agriculturists  of  Batala. 

113  of  1885.^ — Lalotras  of  Kangra,  with  whom  all  widow  remarriages 
are  invalid. 

JATS— 

36  of  1881. — BIshnois  of  Sirsa  in  the  life  of  the  first  husband. 

62  of  1889. — Chadar  andazi  is  only  an  expression  of  intention,  and 
not  a  binding  ceremony.  If  the  connection  is  immediately  dissolved  there 
is  no  marriage — Chamba  Jats,  Sialkote. 

KHATRIS— 

21  of  1882  of  Majithia,  Amritsar,  if  there  be  a  fully  married  wife  living, 
52  of  1899. 

The  onus  of  proving  its  invalidity  among  Sudras  when  it  has  been  re- 
cognized by  the  brotherhood  rests  on  the  person  denying  validity. 
80  of  1917. 

3.  THE  RULE  AMONG  HIGH  CASTE  HINDUS. 

54  of  1903. — Among  high  caste  Hindus,  residents  of  cities,  where  a 
Hindu  widow  remarried  and  the  parties  to  such  marriage,  claiming  to  take 
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advantage  of  Act  XV  of  1856,  have  gone  through  the  form  of  chadar  andazi 
with  the  full  intention  of  constituting  their  union  into  a  full  and  complete 
legal  marriage,  and  do  in  fact  thereafter  live  as  husband  and  wife,  no  inter- 
pretation of  Hindu  Law  or  custom,  forbidding  such  remarriage,  can  avail  to 
prevent  such  persons  from  contracting  a  legal  marriage,  or  is  relevant  to 
show  that  such  a  marriage  is  invalid,  but  in  this  case,  where  the  widow  was 
a  minor  when  the  marriage  was  alleged  to  have  been  contracted  and  no 
proper  consent  by  her  legal  guardians  had  been  given,  and  she  herself 
repudiated  the  said  marriage,  held  it  was  not  a  legal  or  valid  marriage 
binding  on  her. 

Though  among  high-caste  Hindus  it  is  essential  for  the  feature  of  a 
marriage  that  certain  rites  and  ceremonies  should  be  performed,  without 
which  the  relationship  between  the  parties  does  not  constitute  a  valid 
marriage,  it  is  not  necessary  for  the  validity  of  the  marriage  of  a  Khatri 
widow  that  all  the  usual  ceremonies,  which  have  to  be  performed  in  the 
case  of  a  Khatri  girl  on  her  first  marriage,  should  be  performed,  and 
in  such  cases,  if  the  parties  go  through  such  ceremonies  as  the)'  can 
reasonably  arrange  for,  and  clearly  and  unequivocally  express  their  in- 
tention to  enter  into  the  marriage  relation  with  each  other,  and  as  a  fact 
thereafter  live  together  as  husband  and  wife,  such  a  union  is  a  valid  marriage. 

III.— CO-HABrXATION. 

Ceremonies  are  not  generally  necessary  to  validate  a 
marriage,  and  co-habitation  for  a  long  period  will  suffice  to 
presume  marriage.  The  essential  thing  is  intention  to  live 
as  man  and  wife.  The  law  always  leans  to  the  side  of  pre- 
suming marriage,  where  there  has  been  a  long  connection. 

Illustrations : — 

12  of  1872. — Where  a  Hindu  co-habits  v%'ith  a  Mussalmani  and  a  child 
is  born,  and  the  father  subsequently  becomes  a  Mussalman  and  acknowledges 
the  child  as  his  son,  the  son  can  inherit. 

13  of  1875.  "j     Under  Muhammadan    Law    an  acknowledgment 

71  of  1877.  V  of  a  son  and  co-habitation  with  the  mother  raises  a 

17  of  1882  P.  C.     j  presumption  of  legitimacy. 

38  of  1879. — A  Hindu  Jat  lived  for  15  years  with  the  widow  of  a  colla- 
teral and  had  sons,  there  being  no  ceremony.  Held  there  was  sufficient 
.presumption  of  marriage,  the  ceremony  of  chadar  andazi  even  being  unneces- 
sary. 

C.  A.  316  of  1879. — Siddhus  of  Ludhiana. 

C.  A.  911  of  1879,  26  of  1880,  74  of  1893  (Hinjra  Jats  of  Amritsar), 
73  of  1897        ^3  of  1898,  all  held  that  a  chadar  ceremony  was  unnecessary. 

29  of  1883. — Continual  co-habitation  may  suffice  to  infer  the  existence 
of  a  marriage,  where  it  can  be  presumed  there  was  an  intention  of  a  perma- 
nent union,  but  co-habitation,  though  good  evidence  of  a  marriage,  is  not 
tnarriage  itself.    The  history  of  marriage  in  the  Punjab  discussed, 
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35  of  1889. — Pathans  of  Amritsar. 

Treatment  as  wife  and  acknowledgment  of  children  sufficient  without 
actual  proof  of  ceremonies. 

48  of  1890. — 30  years'  co-habitation  held  sufficient  proof  of  marriage. 

33  of  1896. — Hindu  Ghuman  Jats,  Gurdaspur.  C,  wife  of  K.  S.,  was 
deserted  by  K  S.  and  then  lived  with  I.  S.  and  had  son  by  him;  8  years  later 

K.  S.  returned,  but  did  not  attempt  to  recover  C.  On  death  of  I.  S.  question 
arose  if  son  could  succeed ;  held  could,  continued  co-habitation  without 
ceremony  suffices. 

73  of  1897. — Three  or  four  years'  co-habitation  between  Jat  and  woman 

of  lower  caste,  even  without  formal  chadar  andazi. 

13  of  1898. — Agriculturists  of  Garshankar.  Where  there  has  been  simply 
co-habitation  with  issue,  the  connection  being  regarded  by  the  blradari  as  a 

marriage,  held  sufficient. 

50  of  1900. — Where  there  has  been  a  permanent  co-habitation  between  a 
Jat  and  a  Brahmini,  the  connection  is  a  valid  union,  whether  or  not  there  has 
been  a  chadar  ceremony. 

51  of  1900. — Where  there  had  been  18  years'  continued  co-habitation  the 
woman  being  treated  as  a  wife,  and  the  daughters  being  married  in  the  bira- 
dari,  there  is  a  presumption  of  marriage. 

54  of  1900. — Kahnan  Jats  of  Gurdaspur.  Co-habitation  with  a  deceased 
brother's  widow  is  sufficient,  and  no  ceremony  is  necessary. 

115  of  1900. — Where  Jatni  of  Ferozepore  lived  with  her  deceased 
husband's  brother  and  had  child  by  him,  held  it  was  a  valid  customary 
marriage. 

Among  Jats  no  ceremonies  are  essential  to  a  widow's  remarriage.  By 
mere  co-habitation  the  widow  assumes  the  position  of  the  wife  of  her  de- 
ceased husband's  brother. 

49  of  1903. — Khatris  and  all  high-caste  Hindus  in  towns  in  widow  re- 
marriages. An  intention  clearly  expressed  is  sufficient  to  create  a  valid 
union.     See  supra,  karewa  marriages. 

135  of  1907. — Continual  co-habitation  raises  a  presumption  of  marri- 
age, so  where  a  woman  lived  for  10  or  12  years  with  a  man  in  the  same 
house  as  his  first  wife,  and  was  acknowlci'.ged  as  his  wife  in  a  deed  of  gift, 
held  it  was  a  marriage. 

65  of  191 1. — Where  there  has  been  co-habitation  for  40  years  continuing 
till  the  death  of  the  man,  marriage  may  be  presumed  without  precise  evi- 
dence of  a  karewa. 

See  also  49  of  1890 ;  87  of  1898  ;  52  of  1899 ;  4  of  1905  ;  61  of  1905. 

XII  Cal.  140. — Under  Hindu  Law  if  a  marriage  has  been  celebrated 
it  will  be  presumed  that  all  validating  ceremonies  have  been  performed, 

but 

87  of  1898. — Hindu  Varaich  Jats  of  Gujranwala.  Where  a  proprietor 
has  lived  with  a  woman  as  his  wife,  whom  he  could  not  legally  marry,  the 
issue,  though  treated  as  sons,  are  not  entitled  to  succeed, 
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52  of  1899. — Khatris  of  Majitha. 

A  connection  without  marriage  between  a    Khatri    and    a  Khatrani 
widow,  she  living  as  a  dharel  wife,  is  irregular  and  the  issue  is  illegitimate. 
See  also  3  A.  L.  J.  807 ;  5  A.  L.  J.  63  ;  29  of  1883. 

Note. — Consummation  is  not  necessary  to  validate  marriage,  4  Cr.  of 
1874;  85  of  1877;  79  of  1880. 

IV.— THE  RIGHT  TO  RESTITUTION  OF 
CONJUGAL  RIGHTS. 

This  is  a  right  necessarily  arising  out  of  the  contract 
of  marriage,  and  is  only  limited  under  certain  circum- 
stances. When  circumstances  exist  the  Court  has  a 
discretionary  power  to  refuse  restitution. 

The  following  points  occur  in  the  published  rulings  : — 

1.  CAN  RESTITUTION  BE  REFUSED  WHEN  DOWER  HAS  NOT 

BEEN  PAID? 

{a).  Rulings  that,  if  the  dower  be  prompt,  it  must  bo 
paid  before  restitution. 

35  of  1873,  45  of  1876,  141  of  1884,  (if  there  has  been  a  false  assertion 
that  it  has  been  paid),  1  All.  48^,  II  All.  831  (where  the  dower  is  prompt), 
I  N.  W.  P.  H.  C.  R.  130,  2  N.  W.  P.  H.  C.  R.  94. 

{h).  Rulings  that  payment  of  dower  is  not  a  condition 
precedent  to  a  decree,  but  that  the  Court  may  direct  pay- 
ment if  it  desires,  though  it  is  not  bound  to  do  so. 

119  of  1885;  164  of  1889  F.  B.  ;  5  of  1891  ;  14  of  1891  ;  VIII  All.  149; 
XVII  Cal.  670. 

(c).  Rulings  that,  after  consummation,  non-payment 
of  dower  cannot  be  pleaded  in  defence. 

XXX  Bom.  122  ;  XI  Mad.  327  ;  XVII  Cal.  670;  14  of  1891. 

2.  RESTITUTION    CAN    BE    REFUSED    ON    THE    GROUND  OF 

CRUELTY  OR  LIKELIHOOD  OF  CRUELTY  OR  ABANDON- 
MENT. 

P.  L.  R.  1900,  p.  475  ;  XIII  All.  126;  P.  L.  R.  166  of  1913. 

3.  CRUELTY    IN    INDIA    IS    CRUELTY    AS    UNDERSTOOD  IN 

ENGLISH  LAW. 

18  of  1877. 

XXIX  All.  222. — But  the  Court  may  refuse  restoration  even  though 
the  cruelty  falls  short  of  "legal  cruelty,"  e.g.,  a  groundless  charge  of 
unchastity. 

I  Bom.  164. — The  cruelty  being  such  actual  violence  as  would  endanger 
personal  health  or  safety,  or  give  reasonable  apprehension  thereof. 
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V  Cal.  500. — A  suit  for  restitution  may  be  maintained  by  a  Hindu ; 
but  it  is  a  question  if  the  same  state  of  circumstances  which  would  justify 
such  a  suit,  or  be  an  answer  in  a  suit  re  Europeans  will  be  equally  so  in 
the  case  of  a  Hindu. 

For  acts  of  cruelty  in  English  law  see  inter  alia  1895  ^-  3^4!  ^  Lee 
116;  L.  R.  7  Eq.  520;  1895  P.  315;  1896  P.  175;  I  Hag.  Con.  35;  i  Hag. 
Ecc.  766;  I  Sw.  and  Tr.  594;  4  Sw.  and  Tr.  135;  4  Sw.  and  Tr.  164; 
1897  A.  C.  395  ;  72  L.  T.  295  ;  3  Notes  on  Cases  324 ;  2  Sw.  and  Tr.  663  ; 
4  S.  W.  and  Tr.  113  ;  34  L.  J.  (Po.  M.  23). 

XXXIV  Cal.  971. — It  would  not  be  safe  to  say  that  whatever  is  a  de- 
fence to  an  action  for  restitution  of  conjugal  rights  in  the  case  of  a  European, 
would  also  be  in  every  case  a  defence  in  the  case  of  a  Hindu,  but  the  Court 
is  not  bound,  in  the  case  of  Europeans  and  Indians  alike  to  order  a  wife  to 
return  to  her  husband  if  there  is  reasonable  ground  for  apprehending  that  a 
return  to  that  husband  will  imperil  her  safety. 

XI  Mo.  I.  A.  551,  615  P.  C. — If  cruelty  in  a  degree  rendering  it  unsafe 
for  the  wife  to  return  to  her  husband  be  established  the  Court  may  refuse  to 
send  her  back. 

4.    CIRCUMSTANCES  AMOUNTING  TO  CRUELTY  JUSTIFYING  A 
COURT  !N  REFUSING  RESTITUTION. 

XI  All.  480. — Cruelty  is  not  necessarily  confined  to  personal  cruelty. 
XXVII  All.  96. — The  cruelty  must  be  of  such  a  nature  as  would  have 
justified  separation. 

V  Cal.  500. — The  act  or  acts,  constituting  the  offence,  must  be  of  such 
a  nature  as  to  give  the  wife  just  reason  to  suppose  the  husband  is  about  to 
do  something  which  will  give  her  well  founded  apiorehension  for  her  personal 
safety- — Vide  the  particular  acts  in  the  case. 

XIX  Cal.  84. — Habitual  cruelty  raising  apprehension  for  personal  safety. 

XXXIV  Cal.  971. — The  introduction  of  a  mistress  to  the  family  house; 
see  also  V  Cal.  500,  XIII  All.  126. 

XI  Mo.  I.  A.  551,  615  P.  C. — It  may  be  too  that  gross  failure  by  the 
husband  in  the  performances  of  the  obligations,  which  the  marriage  contract 
imposes  on  him  for  the  benefit  of  his  wife,  might,  if  properly  proved,  afford 
good  grounds  for  refusing  the  assistance  of  the  Court. 

IV  A.  H.  C.  109. — Where  a  Hindu  wife  and  husband  married  when 
former  was  13,  and  after  short  co-habitation  was  ill-treated  and  expelled 
owing  to  husband's  intrigue  with  his  brother's  widow,  whom  he  kept  as  a 
mistress,  and  13  years  later  husband  sought  restitution,  held  not  entitled. 

14  W.  R.  451. — Where  a  Hindu  keeps  a  Mussalmani  woman,  and  by 
such  conduct  compels  the  wife  to  leave  the  house,  she  cannot  be  compelled  to 
return. 

C.  A.  766  of  1919. — Court  may  refuse  restitution  if  the  health  or  safety 
of  the  wife  is  likely  to  be  endangered  if  she  is  forced  to  return  to  her  hus- 
band's house. 

but 

17  W.  R.  451.     \    Mere  fact  of  marrying  a  second  wife  and  con- 
24  W.  R.  522.     j  sequent  unkindness  to  the  first  wife  is  not  sufficient  to 
decline  restitution. 

See  also  9  C.  W.  N-  510 ;  7  Bom.  L.  R.  608 ;  XXIX  All.  222. 
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5.  EFFECT  OF  ABANDONMENT. 

78  of  1893. — Jats  of  JuUundur.  Where  the  husband  executes  a  deed  of 
abandonment,  even  if  the  caste  recognizes  no  right  of  divorce  the  husband 
is  disentitled  to  restitution. 

33  of  1896. — Ghuman  Jats  of  Gurdaspur.  Where  there  has  been  aban- 
donment and  the  husband  remarries,  and  does  not  claim  his  wife  for  eight 
or  ten  years,  he  does  not  lose  his  right. 

31  of  1908. — The  hasty  execution  of  a  deed  of  abandonment,  which  was 
immediately  torn  up,  does  not  forfeit  the  right  to  custody. 

82  of  1908. — The  desertion  by  the  husband  for  10  years  after  he  had 
turned  his  wife  out  disentitles  him  ; 

but, 

41  of  1878. — Intercourse  with  prostitutes  will  not  debar  restitution  among 
Muhammadans,  where  wife  has  consistently  for  five  years  refused  to  cohabit. 

In  caso  of  a  wife. 

51  of  i86q. — A  wife  left  her  husband  without  reasonable  cause.  A  year 
after,  her  husband,  who  had  changed  his  place  of  residence,  offered  to  take 
her  back,  but  did  not  send  her  money  to  enable  her  to  return.  She  then  sued 
for  maintenance  and  the  husband  refused  then  to  have  her  back,  and  for  some 
years  after  he  lived  with  a  mistress.    Held,  no  desertion. 

P.  L.  R.  125  of  1909. — Where  wife  leaves  her  husband  and  lives  with 
her  parents  for  15  years  without  his  supporting  her  or  seeking  her  company, 
the  husband  is  disentitled  to  restitution. 

6.  EFFECT  OF  EXCOMMUNICATION  OF  HUSBAND. 

XXXI  Bom.  366. — The  excommunication  of  the  husband,  even  if  caused 
by  a  change  of  religion,  is  sufficient  defence  by  the  wife  to  a  suit  for  restitu- 
tion. 

VIII  All.  78. — Excommunication  is  no  suflicient  reason  to  refuse  restor- 
ation if  such  excommunication  could  be  set  aside  reasonably,  but  the  Court 

may  impose  the  condition  o)  r<  ;i^!ivii  ,.::o-n  'oi  r.-isU-  as  a  cuiiciitiop.  prcccdeiit 
to  restitution. 

XXVII  All.  96. — Excommunication  is  no  bar  to  a  suit  for  restitution,  nor 
should  restitution  be  made  conditional  on  re-admission  to  caste. 

18  of  1877. — It  is  doubtful  if  exclusion  from  caste  would  debar  a  Hindu 
from  recovering  his  wife. 

See  also  XIII  All.  126;  IX  Bom.  L.  R.  451  ;  XXXIII  Mad.  171. 

7.  EFFECT  OF  MISCELLANEOUS  CIRCUMSTANCES. 

VIII  All.  78. — Under  Hindu  Law  the  fact  that  a  husband  had  had  adulter- 
ous intercourse  with  another  woman,  which  had  ceased  at  time  of  suit,  is  no 
answer  to  a  suit  for  restitution. 

XIII  All.  127. — Insanity  is  no  ground  for  desertion. 

IX  Bom.  529. — Poverty  of  husband  is  no  bar  to  restitution. 
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XVI  Bom.  639. — Impotency  considered  as  a  ground  of  nullity. 

XXI  Bom.  610. — Plea  of  wife  she  is  unfit  for  marriage  owing  to  incur- 
able disease,  or  physical  malformation  is  no  defence,  as  a  Court  can  only 
refuse  on  grounds  that  the  wife  has  a  letial  right  to  resist  restitution,  and 
has  no  concern  with  c|uestions  as  to  what  would  be  for  the  benefit  of  parties, 
and  it  is  not  sufficient  reason  to  refuse  that  the  husband's  claim  is  only  a 
counter  move  to  a  suit  for  maintenance. 

An  impotent  party  cannot  refuse  restitution  on  ground  of  own 
impotency. 

8.  CONDONATION   OF  CRUELTY   BY  THE  WIFE  AND  SUBSE- 

QUENT DESERTION. 

V  Cal.  500. — Where  cruelty  on  the  part  of  the  husband  has  been  con- 
doned by  tlie  wife,  a  mucli  smaller  measure  of  offence  ■would  be  sufficient  to 
neutralize  the  condonation  tlian  would  ha\e  justified  the  wile,  in  the  first  in- 
stance, in  separating  from  the  husband. 

9.  CONDONATION  OF  ADULTERY  BY  THE  HUSBAND. 

150  of  1884. — Restitution  should  be  refused  if  there  has  been  condona- 
tion or  connivance. 

6  of  1885. — Where  a  wife  leaves  her  husband  for  another  man,  it  is  im- 
perative on  the  husband  to  lose  no  time  in  tracing  her;  if  he  allows  13  years 
to  pass  without  effort,  the  conclusion  is  he  has  decided  to  let  her  go  or  has 
neglected  his  duty,  and  he  cannot  recover. 

95  of  1898. — A  husband  must  show  he  has  done  nothing  to  forfeit  his 
right,  and  if  he  divorces  his  wife  and  allows  her  to  remarrj-,  after  the  com- 
promise of  a  Sec.  498  case,  he  loses  his  right,  even  if  di\'orce  is  unrecognized. 

10.  POWERS  OF  COURTS  WHERE  MARRIAGE  WAS  EFFECTED 

IN  INFANCY. 

(Read  subject  to  the  Muhammadaii  Law  as  to  repudia- 
tion on  maturity — see  Wilson's  Muhammadan  Law  on  this 
point,  also  53  of'l875;  157  of  1879;  79  of  1880;  51  of  1888). 

X  Bom.  301  overruling,  IX  Bom.  529. 

The  Court  must  order  restitution  where  the  defendant's  wife,  not  a  Mu- 
hammadan, was  married  jn  her  minority  and  she  objects  to  live  with  her 
husband,  e\  en  if  the  marriage  has  never  been  consummated. 

3  of  1870. — Hindus.  If  the  marriage  has  not  been  consummated,  there 
is  no  right  of  restitution,  only  a  claim  for  damages  lying  against  the  parent 
marrying. 

15  of  1876. — Muhammadans.  Even  if  no  consummation,  husband  is  en- 
titled to  restitution  at  age  of  12. 

79  of  1880. — A  Muhammadan  minor  girl  married  by  her  father  is  not 
entitled  to  repudiate,  even  if  no  consummation,  and  if  she  remarries  her  first 
husband  can  claim  restitution. 
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49  of  1903. — If  a  Hindu  widow  is  a  minor  and  no  one  capable  of  consent- 
ing consented  to  her  remarriage  and  she  repudiates  such,  it  is  invalid. 

73  of  1909. — A  Muhammadan  marriage  is  a  civil  contract  and  the  freedom 
of  consent  is  necessary.  On  attaining  puberty  a  girl  is  sui  juris,  and  if  she 
does  not  then  consent  of  her  own  free  will  a  marriage  is  not  binding  on  her. 
Mere  silence  is  not  consent. 

In  this  case  a  young  woman  aged  19  was  forced  into  marrying  a  boy  aged 
5  b_\'  the  brotherhood,  there  was  no  consummation  and  2  years  afterwards  she 
brought  a  nullity  suit. 

P.  W.  R.  Ill  of  19 1 2. —Where  a  minor  girl  has  been  married  without  her 
consent  and  on  attaining  puberty  her  husband  takes  another  wife,  and  she 
elopes  with  another  man,  the  Court  should  not  grant  restitution,  especially 
where  it  is  doubtful  if  the  person,  giving  her  in  marriage,  was  competent  to 
do  so. 

P.  W.  R.  187  of  1912. — Restitution  of  conjugal  rights  should  not  be 
decreed,  and  freedom  of  choice  should  ordinarily  be  allowed,  where  a  Hindu 
girl,  married  during  her  minority,  denies  the  factum  and  refuses  to  consum- 
mate the  marriage. 

P.  L.  R.  215  of  1912. — If  the  girl  were  a  minor  at  marriage,  and  there 
has  been  no  consummation,  restitution  should  not  be  granted. 

46  of  19 1 6. — The  power  is  discretionary  in  the  Court,  and  it  is  right  to 
refuse  restitution  where  the  girl  was  a  minor  at  marriage,  there  had  been  no 
consummation,  and  the  husband  had  allowed  her  to  remain  for  8  years  after 
puberty  with  her  parents. 

IX  Bom.  529. — A,  a  Hindu  aged  19,  was  married  to  B,  aged  11,  with 
consent  of  B's  guardian.  After  marriage  B  li\ed  with  her  stepfather,  where 
A  visited  her  from  time  to  time,  the  marriage  was  not  consiunmated.  1 1  years 
after  marriage,  A  called  on  B  to  go  to  his  house  and  live  with  him.  She  re- 
fused. Held,  suit  for  restitution  was  not  maintainable. 

See  also  XIII  All.  126  and  XXI  Bom.  610. 

1.    CUSTODY  OF  MINOR  WIFE. 

XXI\'  iMacl.  255. — A  Hindu  is  not  entitled  to  the  custody  of  his  wife  till 
the  attains  matiu'it}-,  unless  such  custod}'  is  necessarj-  in  her  interests- 

XXIX  Cal.  813. — Suit  for  restitution  lies  against  a  Hindu  minor  wife. 

XXVIII  Cal.  37. — Where  a  Hindu  minor  is  of  age  sufficient  to  live  with 
her  husband  the  Court  may  grant  a  decree,  though  in  some  cases  it  may  be 
necessary  to  impose  conditions. 

64  of  1891. — Jats  of  Rohtak.  No  decree  for  restitution  should  be  passed 
in  favour  of  minor  husband  against  minor  wife  til!  she  has  attained  puberty — • 
husband  6,  wife  7. 

35  of  1894. — Muhammadans.  ^Vhcre  both  husband  and  wife  are  minors 
n  Court  should  not  grant  a  decree  for  custody. 

128  of  1892. — Where  the  husband  was  10  and  tthe  wile  about  30  Court 
had  discretion  to  refuse  custody,  which  was  properly  refused. 
15;  of  1876  and  46  of  1916. — Sec  10,  .v/i/'ca. 
See  also  37  of  1895  ;  C.  A.  1254  of  ujii. 

23  of  1919. — If  one  or  both  of  spouses  are  by  reason  ol  nlil-lorit^■  or  other 
cause  incapable  of  discharging  conjugal  duties.  Court  may  refuse  decree,  but 
mere  refusal  of  minor  wife  is  not  sufficient  reason  therefor. 


12.  CONVICTS. 

47  of  1892. — Decree  for  restitution  in  favour  of  a  life  convict  in  the 

Andamans  is  opposed  to  public  policy. 

13.  WHERE  CLAIM  FOR  RESTITUTION  IS  BROUGHT  MERELY  TO 

DEFEAT  A  MAINTENANCE  ORDER,  A  DECREE  CANNOT  BE 
REFUSED. 

XXI    Bom.  610. 

U.    WHERE  MARRIAGE  IMMEDIATELY  REPUDIATED. 

P.  W.  R.  28  of  1916. — Restitution  is  discretionary  and  should  be  refused 
where  a  widow  was  surprised  into  chadar  andazi  with  her  brotiher-in-law,  and 
without  delay  repudiated  it  and  went  off  to  her  own  family. 

15.  STAY  OF  EXECUTION  OF  DECREE  FOR  RESTITUTION  CAN  BE 

GRANTED  UNDER  THE  CIVIL  PROCEDURE  CODE. 

2  of  1894. 

16.  THE  CAUSE  OF  ACTION  FOR  RESTITUTION  IS  A  CONTINUING 

ONE. 

60  of  1879. — A  suit  for  custody  is  not  barred  by  article  42,  when  filed  2 
years  after  demand  and  refusal,  as  against  the  wife,  but  it  is  as  against  the 
detainer  under  section  41,  though  the  first  would  have  given  a  cause  of  action. 

80  of  1892. — A  third  person  who  harbours  a  run-away  wife  is  guilty  of  a 
continuing  wronij,  and  under  section  23,  Limitation  Act,  a  fresh  period  of 
limitation  begins  to  run  at  every  moment  of  time  during  which  the  wrong 
continues. 

Limitation  against  a  wife  is  given  in  articles  34,  35. 

XVI  Bom.  714.— As  80  of  1892., 
XIII  All.  126.—  Ditto. 

XVIII  Bom.  327. — A  got  a  decree  for  restitution.  The  wife  returned, 
tlien  again  went  away.  Held  the  second  withdrawal  constituted  a  fresh  cause 
of  action. 

XXIII  Bom.  307. — The  cause  of  action  arises  when  there  is  a  demand 
and  refusal,  though  the  refusal  may  not  be  a  positive  one.  Applicability  of 
section  23  considered. 

XXXIV  Mad.  398. — Limitation  runs  from  each  demand  and  refusal,  even 
when  after  one  refusal  there  was  a  compromise  under  which  the  wife  did  not 
return  as  promised.    Anv  subsequent  refusal  gives  a  fresh  cause  of  action. 

XXXIV  Cal.  79. 

A  suit  for  restitution  between  Muhammadans  is  governed  by  article  35, 
Limitation  Act,  if  at  the  time  of  demand  and  refusal  the  wife  or  husband  was 
of  full  age  and  sound  mind,  otherwise  article  120  will  apply. 

.Section  23  does  not  api^ly. 

XXXIV  All.  412. — Plaintiff  in  a  suit  for  restitution  filed  in  1910  alleged 
his  wife  had  been  taken  awa}'  b)'  two  defendants  under  a  promise  to  n-iiu-n 
her,  but  shortly  afterwards  denied  all  knowledge  of  her.  In  1909,  he  alleged, 
he  was  informed  she  was  living  with  one  of  the  defendants.  Held  not 
time-barred. 

See  XXV  Bom.  644  ;  XXXVII  Bom.  393  and  XXVIII  Mad.  436. 
Contra  to  XXIII  136m.  307. 
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17.    VENUE  OF  TRIAL. 

XVIII  Bom.  316. — The  cause  of  action  consists  in  the  wife  absenting 
herself  from  her  husband's  house  without  his  consent,  and  it  must  therefore 
be  deemed  to  arise  at  his  house. 

1\8.    EFFECT  OF  DECREE  FOR  RESTITUTION  ON  A  WIFE'S  MAIN- 
TENANCE ORDER. 

XXIII  Bom.  484. — A  decree  for  restitution  supersedes  a  maintenance 
order,  and  if 'wife  persists  in  refusing  to  live  with  her  husband  Magistrate 
should  treat  his  order  as  determined. 

XIII  Cal.  W.  R.  52.—  Ditto. 

19.    VALUATION  AND  JURISDICTION. 

21  of  1919. — The  proper  \  aluation  for  a  suit  for  restitution  is  Rs.  1,000. 
Where  a  prayer  for  injunction  valued  at  Rs.  300  is  added,  it  is  only  an  ancil'aiy 
or  consequential  relief,  and  a  Munsiff,  ist  class,  can  hear. 

v.— DIVORCE. 

Hindu  Law  does  not  recognize  divorce  at  all,  Muham- 
niadan  Law  does.  In  the  Punjab  custom  is  the  first  rule  of 
decision. 

1.    IT  IS  RECOGNIZED  IN  (— 

C.  A.  998  of  1871. — Among  certain  tribes  in  Ferozepore. 

16  of  1875. — A  husband  may  supersede  his  wife  for  barrenness,  but  the 
marriage  is  not  thereby,  dissolved  or  the  superseded  wife  disinherited. 

78  of  1884. — Bajwa  Jats  of  Sialkote  ;  divorce  not  in  writing  is  not  legal. 
88  of  1886.— Manhas  Rajputs,  Sialkote. 
C.  A.  607  of  1886. — Sidhu  Jats,  repudiation  equals  divorce. 
84  of  1889. — Ghuman  and  Chimman  Jats  of  Ferozepore,  and  issue  of  2nd 
marriage  is  legitimate  if  divorce  in  writing. 
33  of  1896. — Ghuman  Jats  of  Gurdaspur. 

Though  divorce  is  not  recognized  eo  nomine  by  Hindu  Jats,  it  is  in  no 
way  repugnant  to  tribal  law  that  a  man  who  takes  a  wife  should  have  the 
power  of  repudiating  her  and  that  when  so  repudiated  she  can  marry  again, 

31  of  1908. — A  clear  and  public  repudiation  of  his  wife  by  a  Jat  may 
amount  to  divorce. 

P.  L.  R.  177  of  1913. — Sikh  Jats,  Tahsil  Shakargarh.  A  woman  ex- 
pelled and  repudiated  by  her  husband  is  free  to  marry,  and  need  not  go 
through  cliaddr  iinJuci  for  her  offspring  to  be  legitimate. 

P.  W.  R.  31  of  191 4  Cr. — Khatiks  of  Karnal,  low  class  .Sudras. 

See  also  III  Cal.  305  ;  V  Cal.  692  ;  13  of  1869 ;  85  of  1877. 

The  existence  of  divorce  was  doubted  in 

78  of  1893. — Jats  of  Jullundur. 

See  also  79  of  1880.  - 
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2.    EFFECT  OF  APOSTACY. 

IV  Bom.  330. — The  conversion  of  a  Hindu  wife  to  Islam  does  not  dissolve 
a  marriag-e. 

II  All.  71. — \Vhere  a  Muhammadan  said  to  his  wife,  where  she  insisted 
against  his  wish  on  leaving-  his  house,  and  going-  to  her  father's  that  if  sihe 
went  she  was  his  paternal  uncle's  daughter,  meaning  thereby  he  would  not 
regard  her  in  any  other  capacity,  held  divorce. 

VIII  Mad.  i6y. — K.  and  S.,  both  Brahmins,  were  married.  K.  became 
Christian,  and  S.  claimed  his  estate.  Held,  according  to  Hindu  Law,  K.  died 
an  outcaste  and  degraded,  and  as  his  degradation  was  unatoned  for,  the 
marriage  became  absolutely  dissolved,  and  no  right  of  inheritance  remained 
to  S. 

IX  Mad.  470. — A  marriage  between  Brahmins  is  binding,  even  if  con- 
summation never  takes  place,  and  conversion  to  Christianity  does  not  dis- 
r>olve  it. 

X  Mad.  218. — A.  was  baptized  as  a  Roman  Catholic  in  infancy,  then  re- 
lapsed to  Hinduism,  and  was  married  to  a  Hindu.  Her  husband  then  dis- 
carded her.  A.  then  again  became  a  Roman  Catholic,  and  remarried  a  Ro- 
man Catholic,  held  the  Hindu  marriage  was  still  subsisting. 

XVIII  Cal.  264. — A  Hindu  marriage  is  not  dissolved  by  the  conversion 
{>f  one  of  the  parties  to  Islam,  and  a  second  marriage  to  a  Mussulman,  in  the 
life  of  the  Hindu  husband,  would  be  invalid,  even  under  Muhammadan  Law, 
which  does  not  recognize  a  plurality  of  husbands. 

XXXII  Cal.  871. — Where  a  Hindu  married  woman  embraced  Islam, 
and  married  a  Muhammadan  according  to  Muhammadan  rites,  and  had  sons 
in  the  life  of  her  Hindu  husband,  without  the  latter  divorcing  her,  held  sons 
v/ere  illegitimate  and  she  herself  was  debarred  from  succeeding  her  father. 

32  Cr.  of  1870. — The  apostacy;  of  a  Hindu  wife  does  not  dissolve  the 
marriage  union. 

124  of  1876. — -Under  Muhammadan  Law  the  apostacy  of  either  party  to 
Christianitv  dissolves  the  marriage.  A  judicial  decree  is  unnecessary  and  peni- 
tence or  return  to  the  faith  does  not  restore  the  tie. 

132  of  1884  as  124  of  1876,  so  also  XXXIX  Cal.  370,  P.  W.  R.  123  of 
191 5  and  2  N.  W.  P.  370. 

61  of  1899  and  85  of  t9o6  ditto. 

152  of  1890. — Singha  Jats,  Mauza  SIngha,  Tahsil  Tarn  Taran. 

Apostacy  of  the  husband  to  Islam  docs  not  dissolve  marriage  so  as  to  en- 
title the  wife  to  remarry. 

106  of  1891. — Under  Muhammadan  Law  the  use  of  language,  disres- 
pectful to  the  law  and  ihr  Prophet,  not  indicating  his  inspiration  is  denied, 
docs  not  dissolve  a  marriage,  where  no  intention  to  divorce  or  apostosize. 

P.  L.  R.  15  of  1900. — Deliberate  repudiation  of  the  Muhammadan  religion 
by  the  wife  dissolves  marriage,  and  prevents  husband  obtaining  decree  for 
restitution. 
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49  of  1907. — Under  Hindu  Law  apostacy  of  the  wife  to  Islam  does  not 
dissolve  a  marriage. 

C.  A.  718  of  1910. — A  Sikh  Jat  abducted  a  sweeperess,  the  husband  pro- 
secuted, the  couple  then  turned  Muhammadan,  went  through  the  Muham- 
madan  rite  of  marriage,  and  lived  together  lor  years  having  a  child,  who  was 
treated  by  the  father  and  brotherhood  as  legitimate,  the  original  husband 
taking  no  further  steps. 

Held  there  was  a  strong  presumption  the  original  husband  had  repudiated 
or  divorced  his  wife  before  the  Muhammadan  marriage,  and  the  child  was 
legitimate. 

P.  W.  R.  59  of  1910. — Where  execution  of  decree  was  refused  on  ground 
woman  had  become  a  Christian,  it  cannot  be  allowed  to  be  executed  on  recon- 
version Ic)  Muhammadanism. 

1  I, ah.  .[40. — Apostacy  of  a  Chamarni  to  Islam  does  not  dissolve  her 
former  marriage  or  entitle  her  to  remarry. 

Cf.  XVII  Mad.  235. 
3.    EFFECT  OF  DIVORCE  ON  MAINTENANCE  ORDER. 

VII  Bom.  180. — A  Magistrate's  order  for  maintenance  cannot  be  enforced 
after  divorce. 

Cf.  XLI  Cal.  88. — A  claim  for  arrears  of  maintenance  abates  on  the 
death  of  the  person  against  whom  it  is  made,  and  cannot  thereafter  be  en- 
forced against  his  estate. 

VI.— IDDAT. 

Iddat  is  a  pure  Muhammadan  rule  of  law  and  only 
incidental  Punjab  rulings  are  given. 

1.  Second  husband  marrying  a  divorcee  during  iddat  is  unable  to  support 
claim  for  restitution. 

31  of  1871  ;  43  Cr.  of  1882. 

2.  Marriages  during  iddat  are  invalid,  even  if  after  death  of  first  husband 
and  prior  to  second  marriage  a  child  has  been  born  to  the  first  husband. 

31  of  1871,  29  of  1909. — Where  pointed  out  that  marriage  during  iddat 
after  divorce  may  be  valid,  if  child  born  in  interval. 

3.  The  divorcing  husband  cannot  remarry  his  divorced  wife  unless  she  has 
in  the  interval  been  the  wife  of  another  man  and  such  marriage  has  terminat- 
ed by  divorce  or  death. 

97  of  1908. — Under  Hanafi  law. 

4.  Period  of  iddat  among  Sunis. 

38  of  1887. — Among  Sunis  for  widow  4  months  10  days,  after  divorce  3 
lunar  months. 

5.  Iddat  is  not  necessary  for  a  woman  whose  marriage  has  never  been 
consummated. 

p.  W.  R.  50  of  1914. 

6.  The  rule  of  iddat  is  not  applicable  to  Punjab  custom. 

102  of  1919. — Under  custoni,  a  pregnant  woman  may  remarry  im- 
mediately after  her  husband's  death. 
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VII.— BIGAMOUS  UNIONS. 

71  of  1878. — A  Muhammadan  undivorced  woman  cannot  remarry  and  the 
acknowledgment  of  her  son  by  a  person  with  whom  she  has  been  living  will 
not  legitimatize  him.    Jhiwars  of  Jullundur. 

78  of  1884. — A  second  marriage  by  chadar  andazi  in  th-  life  of  the  first 
husband  is  illegal  and  a  custom  proving  such  would  be  bad,  even  if  divorce 
were  allowed  but  not  effected.    Bajwa  jals  of  Sialkote. 

C.  A.  851  of  1877.  ^ 

C.  A.  291  of  1880.  C  Ditto. 
36  of  1881.  ) 

49  of  1890. — xA  custom  that  a  married  woman  may  marry  another  man 
during  her  husband's  life,  even  if  he  be  insane,  is  bad  and  immoral.  Dhillon 
Jats  of  Jullundur. 

72  of  1892. — The  issue  of  an  undivorced  woman,  living  with  another  man, 
her  husband  being  alive,  must  be  held  illegitimate.  A  custom  upholding  such 
a  connection  is  opposed  to  public  policy.     Sindiiu  jats  of  Tahsii  Nawastiahr. 

33  of  1896. — Where  tlie  husl)and  abandons  his  wife,  and  she  remarries, 
the  question  is  not  one  of  morals  but  of  the  existence  of  divorce. 

See  also  79  of  1880. 

VIII.— AGREEMENTS  TO  DISSOLVE  MADE  BEFORE 
OR  AFTER  MARRIAGE. 

20  of  1878. — An  agreement  at  marriage  not  to  remove  a  wife  from  her 
parent's  house  or  town,  under  penalty  of  freeing  her,  is  opposed  to  public 
policy  and  is  no  bar  to  a  calim  for  restitution. 

193  of  1889. — Under  Muhammadan  Law  an  agreement  to  divorce  if  cer- 
tain contingencies  arise  is  not  a  divorce,  even  if  such  contingencies  do  arise, 
and  is  opposed  to  public  policy  and  unlawful. 

15  of  1900. — An  anie-nuptial  agreement  whereby,  under  certain  circum- 
stances, a  husband  was  bound  to  let  his  wife  go  and  pay  damages  is  contrary 
to  public  policy  and  unenforceable. 

The  agreement  provided  the  husband  would  not  marry  a  second  wife  or 
compel  his  wife  to  leave  a  particular  village.  The  wife  sued  for  dissolution  on 
breach.    Held  not  entitled. 

XVII  Cal.  670. — A  breach  of  an  agreement  by  the  husband  to  live  in  his 
wife's  father's  house  is  no  reply  to  a  suit  for  restitution. 

XXXIV  Mad.  398. — An  agreement  providing  for  future  separation  is  in- 
valid and  no  reply  to  a  restitution  case. 

XXVIII  Cal.  751. —  An  anfe-nuptial  agreement  on  the  part  of  the  hus- 
band never  to  remove  his  wife  from  the  paternal  abode  is  invalid. 

VII  Bom.  L.  R.  602.  )       An  agreement  for  future  separation  arrived  at 
s  between  a  Muhammadan  husband  and  wife  is 

XXXVII  Bom.  280.  )  void. 

Cj.  VI  Bom.  L.  R.  728. 

IX.— JACTITATION. 

XX  All.  96. — Suits  for  jactitation  lie  in  the  Civil  Courts. 
1 19  of  1916. — Though  equality  in  family  or  descent  is  one  of  the  require- 
meots  of  Hanafis,  it  is  a  moot  point  of  Sunni  law  if  marriage  can  be  set  ^side 
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by  British  Indian  Courts  on  the  Instance  ol  guardians  on  the  ground  of  social 
inequality. 

Under  Shiah  law  social  inferiority  is  no  ground  for  annulment. 

X.— MAINTENANCE. 

(See  also  Succession). 

See  Effect  of  Divorce  and  Decrees  for  Restitution  OJi 
maintenance  orders. 

VI  Cal.  631. — In  suit  bv  a  Muhammadan  for  maintenance  a  decree  can- 
not be  given  for  past  maintenance,  but  may  for  future  during  the  continuance 
of  the  marriage. 

XXI  Bom.  77. — By  Muhammadan  Law  a  husband's  duty  to  maintain 
his  wife  is  conditional  on  her  obedience,  and  he  is  not  bound  to  maintain  her 
if  she  disobeys  him  by  refusing  to  live  with  him  on  ground  of  his  impotency  or 
otherwise. 

XL— MARRIAGES  IN  EXCHANGE. 

See  XI  Bom.  412. — See  Betrothal  similar  view  to  50  ol  1903. 

XII.— CONSUMMATION  IS  NOT  NECESSARY 
UNDER  HINDU  OR  MUHAMMADAN  LAW  TO 
VALIDATE  A  MARRIAGE. 

85  of  1877,  79  of  iS8o. 

XIII.— RIGHT  TO  DECLARATION. 

26  of  1903. — A  suit  for  a  declaration  that  a  woman  is  not  the  plaintiff's 
wife  lies  in  a  Civil  Court,  even  though  a  Criminal  Court  has  passed  a  main- 
tenance order  against  the  plaintiff. 

31  of  1908. — A  suit  by  a  woman  that  it  may  be  declared  her  husband  has 
no  right  to  restitution  lies. 

XIV.— THE  RIGHT  TO  MARRY  A  CHILD. 

42  of  1876. — Suit  by  an  uncle  against  a  mother  for  a  declaration  he  is 
entitled  to  marry  a  child  does  not  lie,  but  a  suit  to  restrain  a  mother  doing  so 
does. 

See  as  to  right  to  marry  53  of  1877, 

XV.— EXCESS  OF  WIVES  AMONG  MUHAMMADANS. 

6  of  1908. — Marriage  with  a  fifth  wife,  four  being  alive,  is  invalid  but  not 
void,  and  the  issue  is  legitimate. 

XVI — PERIOD  OF  GESTATION. 

I  of  1884. — Child  born  323  days  after  alleged  father's  death  held  illegiti- 
mate. 

The  Muhammadan  rule  of  2  years  is  a  rule  of  evidence  not  binding  on  the 
Courts. 

51  of  igoo. — A  child  born  280  days  after  the  alleged  father's  death  held 
legitimate. 
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76  of  1891. — The  2  years'  rule  under  Muhammadan  Law  is  a  rule  of 
evidence  merely)  and  the  Courts  are  not  bound  by  it. 

Natural  period  is  280,  child  born  431  days  after  alleged  father's  death 
held  illegitimate. 

XVII.— PRESUMPTION  OF  LEGITIMACY 
DURING  COVERTURE. 

28  of  1906. — The  presumption  that  children  born  of  a  married  woman  in 
her  husband's  life  are  legitimate  is  not  conclusive  proof,  and  is  rebutted  when 
the  woman  lived  for  years  with  another  man  who,  with  the  mother,  asserted 
the  children  were  his. 

79  of  1907. — On  the  birth  of  a  child  during  marriage  the  presumption  of 
legitimacy  is  conclusive,  no  matter  how  soon  after  marriage  the  birth  occurs. 

78  of  1910. — A  was  divorced  on  ist  October  1895,  and  remarried  on  4th 
February  1896,  and  had  a  child  on  17th  July  1896.  Though  the  child  was 
obviously  procreated  before  the  second  marriage,  held  that  as,  at  the  time  the 
second  marriage  subsisted,  the  child  was  the  legitimate  child  of  the  second 
husband. 

XVIII.— ACKNOWLEDGMENT. 

For  general  law  as  to  acknowledgment  see  Wilson's 
Muhammadan  Law. 

P.  L.  R.  190  of  1908. — The  Muhammadan  law  of  acknowledgment  of 
parentage  with  its  legitimatizing  effect  has  no  reference  whatsoever  to  cases 
in  which  the  illegitimacy  of  the  child  is  proved  and  established,  either  by  rea- 
son of  a  lawful  union  between  the  parents  of  the  child  being  impossible,  or  by 
means  of  the  marriage,  necessary  to  render  the  child  legitimate,  being  dis- 
proved. 

XLVI  Cal.  545.—  Ditto. 

XIX.— DOWER. 

For  general  law  of  dower  see  Wilson's  Muhammadan 
Law. 

The  following  rulings  relate  to  certain  customary  mat- 
ters concerned  with  dower. 

p.  L.  R.  1900,  p.  333. — Partition  of  the  estate  of  a  deceased  Muhamma- 
dan should  not  be  allowed  till  the  widow's  dower  has  been  paid. 

80  of  1900,  IX  Bom.  L.  R.  188  entitle  a  Muhammadan  widow  to  retain 
her  husband's  property  for  unpaid  dower.  See  also  XVI  All.  225  ;  XVII  All. 
19;  XIX  All.  504;  XXVI  All.  28. 

19  of  1914. — Khattars  of  Attock. 

It  is  usual  among  Khattars  to  fix  a  high  dower,  which  there  is  no  inten- 
tion of  paying  or  expectation  of  receiving. 

Ancestral  property  of  husband  in  the  hands  of  collaterals  Is  not  liable 
therefor. 

C.  A.  980  of  1894. — Pathans  of  Kasur,  ditto. 

As  to  the  powers  of  Court  to  fix  dower,  see  also  49  of  1867  ;  123  of  1880 ; 
XXI  All.  20  and  IX  Bom.  L.  R,  188. 
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VII -BETROTHAL. 


I — MARRIAGE  BROCAGE. 

1.  MARRIAGE  BROCAGE  IS  GENERALLY  REGARDED  AS  A  CON- 

TRACT OPPOSED  TO  PUBLIC  POLICY. 

Vide  rulings  of  other  Courts  outside  the  Punjab. 

XIII  Bom.  126. — A  suit  by  a  guardian  to  recover  sums  promised  by  pros- 
pective bridegroom  to  whom  she  has  handed  over  minor  for  marriage,  and 
who  has  not  married  her,  will  not  lie. 

XXII  Bombay  658.  \     A  contract  which  entitles  the  father  to  be 
XXXII  Mad.  185,  F.  B.J  paid  for  giving  his  child  in  marriage  is  void 
as  against  public  policy,  and  if  paid  cannot  be  recovered. 

XXIII  All.  495. — Parents  of  a  girl  married  her  unsuitably,  the  husband 
agreeing  to  pay  the  parents  a  monthly  sum  for  their  maintenance.  Held  on  a 
suit  to  recover  part  of  the  maintenance  that  the  contract  was  opposed  to  pub- 
lic policy  and  ought  not  to  be  enforced. 

X  Cal.  1054. — Qusere  whether  a  father  can  recover  money  promised  him 

for  his  daughter's  marriage. 

Contra  however, 

XIII  Mad.  83. — A  agreed  to  give  his  daughter  to  D  in  marriage  for 
Rs.  400.    The  marriage  was  effected,  held  A  could  recover. 

C/.  14  W.  R.  154;  25  W.  R  32  ;  XVII  Mad.  9. 

In  the  Punjab  it  has  been  held  in  88  of  1867  that  the  purchase  of  a 
bride,  where  she  is  not  regarded  as  a  slave,  and  the  practise  of  making  pre- 
sents to  the  parents  on  marriage  has  been  established  by  the  usage  of  the  com- 
munity, and  is  not  inalii»i  in  se,  but  the  judgment  expressly  follows  the  Punj- 
ab Civil  Code  in  refusing  recovery   of  sums,  so  promised,  by  suit. 

So  also 

1^8  of  1889,  F.  B. — A  promise  to  pay  A  money  in  consideration  of  his 
giving  his  sister  in  marriage  to  the  promisor's  nephew  is  invalid. 

50  of  1903. — We  are  quite  clear  that  where  the  only  consideration  for  the 
marriage  of  a  girl  is  a  sum  of  money  to  be  paid  for  her  that  the  contract  would 
be  one  void  as  opposed  to  public  policy. 

P.  L.  R.  27  of  191 5. — Though  a  suit  lies  for  damages  for  breach  of 
betrothal,  where  A  advances  money  to  B  in  consideration  of  betrothal  of 
latter's  daughter,  and  such  daughter  dies,  no  suit  for  refund  lies. 

2.  THE  PRINCIPLE  OF  THE  INVALIDITY  OF  MARRIAGE  BRO- 

CAGE CONTRACTS  IS  EXTENDED  TO  CASES  WHERE 
PARTIES  INTERVENE  TO  SECURE  A  MARRIAGE. 

XIII  Bom.  131. — A  promise  to  pay  money  for  the  negotiation  of  a 
marriage  by  a  3rd  party  is  immoral  and  opposed  to  public  policy,  and  promisee 
cannot  recover. 
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XVII  Mad.  9. — All  agreement  to  assist  a  Hindu  in  procuring  a  wife  is 
void  as  opposed  to  public  policy  when  a  reward  is  arranged  for ; 

Cf.  X  Cal.  1054. 

3.    THE  SAME  RULE  APPLIES  WHERE  THERE  IS  GUARANTEE 
OF  MARRIAGE  BY  A  THIRD  PERSON. 

112  of  1892. — S  betrothed  his  daughter  to  P's  son,  S's  brother-in-law 
N  guaranteeing  the  marriage.  S  married  his  daughter  elsewhere.  At  the 
same  time  P  betrothed  his  daughter  to  N  who  paid  Rs.  1,200,  and  the  marriage 
was  celebrated,  S  betrothing  his  daughter  to  P's  son  in  consideration. 

Held,  there  was  no  enforceable  agreements  of  guarantee  by  N,  it  was  en- 
tirely for  the  benefit  and  satisfaction  of  N  and  his  promise  was  a  nudum  pac- 
tum. He  could  do  nothing  but  persuade  S,  and  "i  it  was  contemplated  he 
should  purchase  S's  consent  such  an  undertaking  would  be  void. 

Consequently  if  a  marriage  has  actually  been  effected 
after  payment  of  consideration  that  money  is  not  recover- 
able if  there  has  been  any  misrepresentation  as  to  the  caste 
of  the  woman,  116  of  1880. 

II.— SUITS  FOR  DAMAGES. 

Though  marriage  brocage  contracts  are  invalid,  suits 
will  lie  to  recover  damages  for  breach  of  contract  to  marry, 
the  criterion  of  damages  being  actual  money  loss  and 
damages  to  reputation  occasioned  by  the  breach. 

XVI  Bom.  673. — P  sued  to  recover  ornaments  given  to  D's  daughter  on 
D  agreeing  to  marry  her  to  P's  brother.  The  marriage  was  not  effected; 
held,  in  a  suit  by  P  to  recover,  that  there  was  nothing  in  his  claim  opposed  to 
morality  or  public  policy. 

XXXIII  Bom.  41 1. ^P  promised  to  pay  D,  as  consideration  for  the 
marriage  of  the  latter 's  niece  to  his  son,  a  sum  of  Rs.  i,8oo. 

He  paid  Rs.  750,  then  P's  son  died,  and  he  sued  to  recover  and  D  pleaded 
marriage  brocage  in  defence.  Held,  P  could  recover,  as  section  65,  Con- 
tract Act,  provides  for  the  restitution  of  any  advantage  received  under  a  con- 
tract or  agreement,  and,  though  the  agreement  itself  be  void  at  law,  the  re- 
covery of  money  paid  under  that  agreement  is  not  prohibited. 

See  also  86  of  1875  and  50  of  1880. — Suits  to  recover  monies  paid  to  third 
parties  to  procure  a  marriage,  the  money  is  recoverable  where  at  any  rate  it 
is  shown  recipient  never  had  intention  to  procure  a  wife. 

X  Cal.  1054. — Where  A  in  consideration  of  Rs.  100  promised  to  marry 
his  daughter  to  B  and  A  failed  to  fulfil,  held  B  could  sue  to  recover. 

69  of  1868. — A  suit  lo  recover  consideration  in  money  paid  to  parents  of 
the  bride  elect  to  oljtain  llieir  consent  to  a  betrothal  does  not  lie,  but  a  suit  to 
recover  ornaments  presented  in  contemplation  of  marriage  does. 

106  of  1879.— Dissents  from  the  first  part  of  69  of  1868  and  holds  that  a 
suit  will  lie  to  recover  such  cash  payments. 
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22  of  1869. — The  person  aggrieved  by  a  breach  can  recover  all  gifts  made 
whether  socially  or  ceremonially. 

141  of  1890. — A  suit  for  damag-es  for  breach  of  a  betrothal  contract  is 
maintainable.  Sums  advanced  to  the  bride's  father  may  l^e  considered  in 
awarding  damages. 

50  of  1903. — A  family  arrangement  of  intermarriages  of  sons  and  daugh- 
ters of  various  families  known  as  "bfZ  muwaza"  among  persons  of  the  same 
class  (Khatris  of  Khushab)  is  not  void  as  against  public  policy,  but  as  such 
arrangements  are  not  held  in  the  highest  repute  the  injured  party  is  not  en- 
titled to  heavy  damages  on  its  breach. 

P.  W.  R.  42  of  1914. — In  assessing  general  damages,  the  Court  will  not 
tal'ce  into  consideration  the  amount  which  the  plaintiff  may  have  to  pay,  if  he 
wishes  to  secure  another  wife.  But  something  must  be  awarded  for  the 
annoyance  suffered  and  for  possible  reputation  and  injury  to  feelings. 

P.  L.  R.  168  of  191 5. — A  Muhammadan  girl  on  attaining  majority  can 
marry  any  man  she  chooses,  and  if  she  then  breaks  a  betrothal  made  for  her 
by  her  guardians  In  mlnorlt}',  neither  the  guardian  nor  his  representative  is 
liable  for  damages. 

See  also  VII  Bom.  H.  C.  R.  136;  V  Beng.  L.  R.  395;  XI  Bom.  412; 
XIII  Bom.  126. 

111.— JUSTIFBCATION  FOR  BREACH. 

A  breach  of  betrothal  is  however  justifiable  under  cer- 
tain circumstances,  e.g.,  unchastity  of  the  bride,  though 
unchastity  of  the  bridegroom  is  ordinarily  no  ground. 

There  are  few  instances  of  justification  in  the  Punjab 
Record,  but  see 

174  of  1882. — A  father  is  justified  in  committing  a  breach  of  betrothal, 
where  P,  the  bridegroom,  is  a  thoroughly  bad  character  and  an  unsuitable 
husband  and  the  father  has  done  everything  in  his  power  to  bring  about  a 
suitable  arrangement  before  the  breach. 

In  the  following  cases,  it  was  held  the  facts  did  not 
justify  a  breach  : — ■ 

59  of  1876. — A  refusal  to  marry  on  the  ground  that  the  bridegroom,  who 
was  a  Muslim,  had  married  another  person  is  not  justified,  but  the  fact  can  be 
pleaded  in  mitigation  of  damages. 

132  of  1888. — Aroras,  the  fact  ihat  the  bridegroom  was  pitted  with 
small-pox  and  had  a  withered  arm  is  no  justification  for  a  breach,  but 
it  might  be  a  reason  to  mitigate  damages. 

Under  Hindu  Law  the  disease  to  constitute  a  defect  must  be  either  of 

such  a  lengthened  or  disgraceful  character  as  to  unfit  the  bridegroom  for  the 
duties  of  marriage. 
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C7. 

VII  Bom.  H.  C.  R.  122. — According  to  Mitakshara  a  retraction  of  a 
betrothal  is  authorized  if  there  be  good  cause  for  it,  e.g.,  if  a  preferable 
suitor  appears. 

XXI  Bom.  2j. — Relusal  of  the  bride  to  marry  is  no  justilication.  It  is 
not  necessary  there  should  be  a  positive  refusal  to  marry  at  any  time  ;  a  breach 
is  committed  if  the  guardians  decline  to  fix  a  date  for  marriage  within  a 
reasonable  period  when  parties  are  of  mature  age,  and  an  indefinite  postpone- 
ment is  opposed  to  customs  of  people  concerned. 

See  also  Muhammadan  Law  for  cases. 

IV.— PERSONS  LIABLE  FOR  BREACH  OF  BETROTHAL. 

1.  THE    PERSON    BETROTHING    IS   THE    PERSON  PR![\1AR|LY 

LIABLE  AND  NOT  THE  CHILD  BETROTHED. 

174  of  1882  ;  83  of  1909. 

2.  WHERE  THE  FATHER    HAS    BETROTHED   AND    AFTER  HIS 

DEATH  THE  GUARDIAN  COMMITS  BREACH,  THE  CUAt? 
DIAN  IS  LIABLE. 

,  7  of  1880;  197  of  1882. 

XXI  Bom.  23. —  (Even  where  the  marriage  does  not  take  plnce  owing  to 
the  refusal  of  the  bride  to  marry). 

21  of  1868.— The  guardian  is  only  responsible  for  his  own  breach. 

P.  W.  R.  232  of  191 2. — In  case  of  breach  of  sister's  betrothal  contract, 
the  brother  is  liable  to  pay  damages,  both  for  actual  expenses  and  loss  of  re- 
putation. In  actual  expenses  is  included  the  money  paid  in  cash  to  the 
bride's  relation,  who  is  a  party  to' the  contract,  as  well  as  other  expenses  pro- 
perly incurred  in  the  betrothal  ceremony. 

See  also  P.  L.  R.  168  of  1915. — Supra  "Suits  for  damages." 

3.  THE  HUSBAND  OFTHE  PERSON  BETROTHED  IS  NOT  LIABLE. 

THE  PARENTS  ALONE  BEING. 

83  of  1870. 

4.  A  PERSON  WHO,  THOUGH  NOT  A  CONTRACTING  PARTY  TO 

THE  BETROTHAL,  IF  HE  HAS  MALICIOUSLY  OR  BY 
FALSE  REPRESENTATION  INDUCED  THE  BREACH,  MAY 
BE  SUED  FOR  DAMAGES. 

XXIII  Mad.  417. 

V — MINOR'S  RIGHT  TO  SUE. 

3  of  1909.  )  A  minor  betrothed  by  his  father  may  sue  for  damages 
83  of  1909  J  for  breach,  and  may  recover  actual  expenditure  of  father. 

VI.— BETROTHAL  OF  AN  UNBORN  CHILD. 

60  of  1866. — No  damages  can  be  awarded  for  a  breach  of  betrpthal  in 
such  a  case. 
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VII.  — JURISDICTION. 

8  of  1866  S.  C.  C. — Small  Cause  Court  has  jurisdiction  wfhere  the  claim 
is  to  recover  actual  pecuniary  loss,  but  not  where  moral  damages  are  also 
claimed  under  Code  of  1877. 

57  of  1874.  ■)     The  suit  must  be  brought  where  the  breach  occurred, 
147  of  1882.  )    i.  e.,  where  the  parents  reside. 

93  of  19 1 6. — Under  the  Code  of  1882  and  present  Code  suit  for  damages 
can  be  brought  where  the  betrothal  was  made. 

VIII.  — LIMITATION. 

69  of  1866. — Limitation  runs  from  the  date  of  the  breach,  not  from  the 
date  of  the  betrothal. 
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I  THE  RIGHTS  OF  THE  PROPRIETARY  BODY. 

See  also. — Alluvion  Diluvion. 
Succession. 

Alienation  for  right  to  object. 
1.    THE  INDIVIDUAL  RIGHTS  IN  THE  COMMON  LAND. 

(a).    The  lambardar  as  such  has  no  right. 

48  of  1867. — The  office  of  lambardar  confers  no  right  on  its  possessors 
j^art  from  any  right  possessed  by  the  office  holder,  to  dispose  of  the  shamilat. 

30  of  1879. — The  lambardar  as  such  has  no  right  to  grant  a  lease  for 
making  saltpetre  in  the  village  common  land. 

191  of  1889.— The  lambardars  as  such  have  no  right  to  sell  the  common 
land  of  the  village  and  are  not  agents  for  such  purpose. 

(6).    Conversion  to  own  use. 

{Note. — The  general  rule  is,  that  no  co-owner  can  convert  any  of  the 
shamilat  to  his  own  use  in  such  a  way  as  to  cause  damage  to  any  individual, 
or  in  such  a  way  as  to  exclude  adjustment  on  the  occasion  of  partition.) 

38  of  1867. — The  reduction  of  banjar  land  gives  no  exclusive  proprietary 
fight  therein. 

8  Rev.  of  1868. — Where  certain  co-sharers  had  reclaimed  and  planted 
out  a  portion  of  the  common  land  they  could  not  resist  partition,  and  the 
utmost  they  could  claim  was  to  be  maintained  on  partition  in  as  much  as 
possible  of  the  land  so  planted  out. 

70  of  1866;  C.  A.  718  of  1869;  C.  A.  1 1 17  of  1870. 

76  of  1873. — Part  of  the  proprietors  are  not  entitled  to  appropriate  a 
portion  of  the  common  land  so  as  to  make  a  sarai  thereon  against  the  will  of 
the  minority. 

78  of  1877. — The  will  of  the  majority  cannot  prevail  over  that  of  the 
ir^inority,  when  the  question  is  as  to  the  disposal  of  the  slianiilat,  in  sucli  a 
■Way  as  to  preclude  all  use  of  it  by  the  owners,  e.g.,  building  a  mosque 
thereon. 

24  of  1878. — Where  the  abadi  is  sliainilat,  in  absence  of  a  contrary  cus- 
tom, the  fact  that  one  proprietor  held  a  vacant  site  gives  him  no  right  to  sell 
to  a  person,  not  a  member  of  the  village  community,  without  the  consent  of 
the  co-sharers. 
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log  of  1879. — A  majority  of  the  villagers  cannot  sell  trees  in  a  mango 
grove  belonging  to  the  village. 

15  Rev.  of  1 881. — Where  a  landlord  has  planted  trees  on  the  shamilat  he 
can  on  partition  be  awarded  that  portion,  though  the  principle  is  not  one  to 
be  followed. 

73  of  1882. — It  is  not  competent  to  one  or  two  co-sharers  alone,  with- 
out the  consent  of  the  proprietary  body,  to  take  possession  of  a  portion  of  the 
common  land,  and  to  alter  its  character  so  as  to  permanently  exclude  the  rest 
from  possession  or  use  thereof,  e.g.,  to  erect  a  chatutra  in  front  of  their 
houses,  so  as  to  narrow  the  lane  to  material  inconvenience  of  the  others. 

f    Where  a  suit  is  brought  to  restrain  a  perma- 
1  nent    alienation  of   common  land,    calculated  to 
t  prevent  it  from  being  hereafter  divisible  among 
C.  A.  2196  of  1883.  ■{  owners,    the  minority   may  sue,  but   where  it  is 
7  of  1885.  1  not   permanent,    and  the   rights  of   the  alienee, 
I  whatever   they    may   be,  are   subject   to  future 
division,  then  the  will  of  the  majority  will  prevail. 

99  of  1883. — One  proprietor  cannot  dispossess  a  person  building  on  the 
shatjiilat  by  means  of  a  suit  based  on  the  allegation  that  such  building  inter- 
fered with  his  convenience,  even  when  he  has  impleaded  all  the  proprietors 
us  defendants  and  they  agree  with  the  plaintiff,  unless  he  can  show  he  has  by 
long  possession  of  the  site  acquired  a  title  which  entitles  him  to  protection 
against  the  trespasser. 

The  suit  must  be  brought  by  the  whole  or  the  majority  of  the  proprie- 
tary body. 

74  of  1885. — The  erection  of  a  trough  on  a  common  land  which  takes  the 
possession  out  of  the  proprietary  body,  and  so  alters  the  character  of  the  land 
as  to  prevent  the  origin;i!  purpose  and  user,  gives  a  minority  a  right  to 
demolish. 

121  of  1885. — The  same  is  the  rule  when  a  wall  or  dahliz  has  been 
erected. 

54  of  1888. — Though  co-sharcrs  cannot  deal  with  joint  property  so  as  to 
alter  its  character  or  depreciate  its  value  or  interfere  with  the  comfort  of 
others,  still,  before  the  Court  interferes  such  damage  must  be  i^roved. 

(Case  where  one  co-sharer  opened  a  window  in  a  joint  house.) 

108  of  i88g. — A  co-sharer  may,  under  certain  circumstances,  take  and 
keep  exclusive  possession  of  the  shamilat  till  partition  and  another  cannot 
oust  him,  e.  g.,  by  breaking  up  and  cultiA-ating  a  portion  and  by  occupation 
for  bara  or  purposes  of  cultivation. 

187  of  1889. — One  proprietor  erected  a  sugar-piess  and  kotha  on  the 
gora-deh,  and  another  sued  to  remove.  There  was  no  injury  or  inconvenience 
to  plaintiff;  who  could  protect  his  rights  by  seeking  partition.  Held,  the 
plaintiff  could  succeed  only  on  proof  that  the  act  was  intended  as  an  asser- 
tion of  an  individual  right  which,  if  unchecked,  might  deprive  the  proprietors 
of  a  portion  of  the  common  land  altogether  and  prevent  its  being  hereafter 
divisible,  or  if  he  showed  the  defendant  had  materially  interfered  with  plain 
tiff's  own  right  of  user. 

29  of  1918  and  T14  of  1918. — Similarly. 
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54  of  1892. — Defendant,  a  proprietor,  built  a  pakka  house  at  consider-r 
able  expense  on  the  common  land  and  plaintiffs  at  one  protested  anil  sued.  It 
was  not  shown  there  was  any  special  damage  over  and  above  that  the  defendant 
had  probably  taken  more  than  his  share  of  this  particular  plot.  Held  the 
Court  was  right  in  refusing-  demolition,  as  no  substantial  mischief  had  been 
shown  to  have  been  caused  to  plaintiffs. 

33  of  1901. — A  proprietor  g-ave  a  plot  occupied  by  him  in  the  gora-deh 
to  a  non-proprietor  to  make  a  kotha  on.  Another  proprietor  sued,  the  defen- 
dant admitting-  that,  on  vacation,  the  site  would  revert  to  the  proprietary  body. 
Held,  in  want  of  proof  of  substantial  damage,  plaintiff  must  fail,  as  he  had 
never  shown  he  had  ever  exercised  any  specific  rights  over  the  site,  or  that 
the  alienor  had  disposed  of  more  than  his  share,  or  that  the  alienation  was 
permanent. 

9  Rev.  of  1902. — Where  a  lambardar  had  sunk  a  well  and  made  a  house 
and  wall  on  more  than  his  share,  held,  in  partition  he  could  not  claim  the 
value  of  the  improvements  from  all  the  co-sharers,  but  he  could  get  compen- 
sation from  those  proprietors,  who  would  benefit  to  the  extent  he  himself 
ceased  to  enjoy  his  improvements. 

P.  W.  R.  160  of  1915. — In  absence  of  a  special  custom,  whereby  a  pro- 
prietor can  hold  exclusive  possession  of  a  portion  of  the  shamilat  till  partition 
he  is  entitled  to  joint  but  not  exclusive  possession  if  he  be  ousted  from  it  by 
another  proprietor  in  the  village. 

C.  A.  558  of  1919. — A  small  section  of  the  village  community  cannot 
convert  a  takia  used  by  all  into  a  mosque  for  the  use  of  a  few. 

C.  A.  746  of  1919. — A  suit  by  some  proprietors  to  demolish  a  house,  built 
by  another  proprietor  on  common  land  is  not  maintainable  without  proof  of 
special  damage. 

II  Lah.  73. — Where  two  proprietors  took  possession  of  dbadi  plot,  assert- 
ing exclusive  ownership  joint  suit  by  other  proprietors  held  to  be  competent. 

III  B.  L.  R.  67. — In  a  suit  between  joint  owners  to  demolish  a  wall  built 
on  common  ground  the  Court  refused  to  order  demolition  Tn  absence  of  proof 
of  substantial  damages. 

XIX  Mad.  38. — It  is  not  necessary  to  prove  special  damage  to  secure 
removal  of  an  addition  to  a  party  wall  made  by  one  co-owner  without  consent 
of  other. 

IX  All.  661. — To  obtain  demolition  of  structures  on  common  land  there 
must  be  such  material  and  substantial  injury  as  could  not  be  remedied  in 
partition. 

XII  All.  436  A.  F. — A  co-sharer  is  entitled  to  a  permanent  injunction 
against  another  building  on  more  than  his  share  of  the  shamilat,  and  to  an 
order  for  demolition  where  it  Is  shown  the  plaintiff  could  not  be  adequately 
compensated  on  partition. 

XVIII  All.  115. — One  co-sharer  cannot  make  a  building  on  the  joint  pro- 
perty without  the  consent  of  the  others,  notwithstanding  the  erection  may 
cause  no  direct  loss  to  others. 

XVIII  All.  361. — A  stranger  built  on  the  common  land  and  then  sold  his 
building  to  some  of  the  co-sharers.  Held,  quoad  the  building  the  purchasers 
were  trespassers  and  the  other  co-sharers  could  sue  for  possession  of  th^ 
ground  site,  even  if  no  special  damage  were  proved. 
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V  Cal.  188.^ — One  of  several  co-proprietors  has  no  right  to  erect  a  nauhat 
khana  or  a  scaffolding  supporting  a  platform  on  land,  of  which  he  is  only  one 
of  several  co-proprietors,  without  the  sanction  of  all  co-proprietors. 

VIII  Cal.  708. — In  case  a  permanent  building  has  been  erected  by  some 
or  one  of  several  co-sharers  on  the  land  jointly  held,  and  another  co-sharer 
subsequently  seeks  to  have  the  building  removed,  the  principle  on  which  the 
Court  acts  is,  that  though  it  has  a  discretion  to  interfere  and  direct  the  re- 
moval of  the  building,  this  is  not  a  discretion  which  must  necessarily  be  exer- 
cised in  every  case,  and,  as  a  rule,  it  will  not  be  exercised  unless  the  plaintiff 
is  able  to  show  injury  has  accrued  to  him  by  such  building  and  he  took  rea- 
sonable steps  to  prevent  it. 

XIV  Cal.  189. — There  is  no  such  broad  proposition  as  that  one  co-owner 
is  entitled  to  an  injunction  restraining  another  co-owner  from  exceeding  his 
rights  absolutely,  and  without  reference  to  the  amount  of  damage  to  be  sus- 
tained by  the  one  side  or  the  other,  from  the  granting  or  withholding  an  in- 
junction. 

XIV  Cal.  236. — Before  a  Court  will,  in  the  case  of  co-sharers,  make  an 
order  directing  that  a  portion  of  joint  property  alleged  to  have  been  dealt  with 
by  one  of  the  co-sharers,  without  the  consent  of  the  other,  shall  be  restored  to 
its  former  condition  (as  e.g.,  where  a  tank  has  been  excavated),  a  plaintiff 
must  show  he  has  sustained  by  the  act  complained  of  some  injury  which  mate- 
rially affects  his  position.  The  fact  that  a  portion  of  tlie  land  on  which  a  tank 
had  been  excavated  by  defendant  was  fit  for  cultivation  does  not  constitute 
an  injury  of  a  substantial  nature  such  as  would  justify  such  an  order. 

XVIII  Cal.  10. — Land  being  held  by  two  persons  in  common,  one  of 
whom  was  in  actual  occupation  of  part,  cultivating  it  as  if  it  had  been  his 
separate  property,  the  other  attempted  to  enter  on  the  same  land  to  carry  on 
operations  inconsistent  with  the  work  already  being  carried  on  by  the  former, 
who  resisted  and  prevented  this  attempted  entry — held  the  resistance,  being 
made  simply  to  protect  the  profitable  use  of  land  in  good  husbandry  and  not 
in  denial  of  other's  title,  afforded  no  cause  of  action. 

XXX  Cal.  goi. — Where  the  property  is  joint  and  one  co-sharer  erects  a 
wall,  the  Court  should  not  demolish,  if  no  injury  shown,  and  if  plaintiff  had 
not  taken  early  steps  to  stop  the  construction. 

XXXIII  Cal.  1 201. — One  co-sharer  cannot  seize,  for  his  sole  exclusive 
possession,  accretions  to  the  joint  holding. 

See  also  70  of  1866  ;  C.  A.  1038  of  1880  ;  C.  A.  937  of  1882  ;  148  of  1882  ; 
C.  A.  1328  of  1887;  74  of  1888;  65  of  1894;  105  of  1901  ;  136  of  1906. 
I  N.  W.  P.  H.  C.  R.  12  ;  I  Beng.  L.  R.  108;  II  Bom.  133. 

2.    THE  WILL  OF  THE  MAJORITY. 

Held,  the  will  of  the  majority  prevails  in — 

17  Rev.  of  1867,  8  Rev.  of  1868. — In  determining  if  partition  should  be 
effected. 

56  of  1867. — In  determining  if  a  faqir  is  to  be  removed  from  the  common 
land. 

43  of  1868. — Only  a  majority  can  evict  lohars  settled  by  the  majority, 
except  the  wajib-ul-arz  permits  the  minority  to  evict,  or  special  damage  is 
proved- 
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7o  of  1868. — A  grant  of  land  was  made  by  the  proprietors  to  a  person 
to  act  as  Ii)iani.  Held,  if  made  jointly  by  the  proprietary  bod}'  and  their 
shares  are  joint  and  not  separate,  it  can  only  be  resumed  by  the  majority,  and 
the  minority  cannot  recover  even  their  own  share. 

40  of  1875. — Where  the  proprietor  of  the  village  made  a  gift  to  a  fuqir 
the  proprietors  of  one  patti  cannot  sue  to  evict. 

30  of  1879. — The  lambardars  gave  a  contract  to  dig  for  saltpetre  in  the 
common  land  ;  162  owners  objected  and  102  supported.  Held,  as  the  majority- 
objected,  their  w  ill  must  pre\  ail. 

158  of  1879. — Where  all  the  co-sharers  consented  to  the  construction  of 
a  thorn  hedge  on  the  village  common  land,  a  suit  by  a  minority  to  remove  it 
would  not  lie  when  it  was  not  shown  that  the  enclosure  was  being  devoted  to  a 
use  materially  different  from  that  which  was  contemplated  when  consent  was 
given,  and  when  there  was  no  proof  of  damage  to  the  plaintiffs. 

7  of  1885. — See  I. 

74  of  18S5,  121  of  1885. — The  majority  entitled  to  remove  structures  on 
common  land  which  caused  diversion  of  user. 

VH  Cal.  44.  1  W'here  a  tenant  has  beicn  put  in  possession  of  com- 
20  W.  R.  126.  J  mon  land  with  the  consent  of  all  co-sharers,  no  one 
or  mons  of  the  co-.sharcrs  can  turn  him  out  without  the  consent  of  the 
others  ;  if,  however,  he  has  settled  on  land  against  the  will  of  the  co-sharers 
or  any  of  them,  he  can  be  ejected  by  all  or  part  from  the  proportionate  share 
belonging  to  those  suing. 

Held,  the  will  of  the  majority  does  not  prevail  in — 

76  of  1873,  78  of  1877,  30  of  1879,  109  of  1879,  7  of  1885,  74  of  1885,  121 
of  1885,  33  of  1 90 1  ; 

Sec  I  ;  aho  .see  54  of  1886  and  65  of  1894. 

70  of  1866. — No  right  to  dig  kankar  in  the  common  land  can  be  conveyed 
unless  all  proprietors  join  in  the  sale,  and  where  some  proprietors  have 
conveyed  their  kankar  rights,  it  must  be  limited  to  digging  in  their  separate 
holdings. 

The  right  of  the  Revenue  Courts  where  majority  objects  to  partition. 

12  Rev.  of  1885. — Where  the  minority  desire  partition  of  the  .slianiilat  and 
the  majority  objects,  the  Re\  enue  Courts  have  a  discretion  to  allow  it,  if  in  its 
opinion   it  is  desirable. 

3.    SUITS  BY  PROPRIETORS. 

Held— 

(1).    All  co-owners  must  join  or  bo  impleaded  as  defendants. 

99  of  i88j. — Sec  I . 


(a).  Ill  suit  for  share  of  profits  in  shamilat — 110  of 
1876. 
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(b).  In  suit  for  ejectment  from  common  land — 39  of 
1866,  92  of  1866,  103  of  1866,  X  Bom.  32. 

Cf.  VII  Cal.  414,  VII  Cal.  470. 

(<?).  In  suit  to  eject  one  khewatdar  from  cultivating 
possession  of  the  shainilat  as  tenant — 99  of  1866. 

{d).    In  suit  to  evict  tenants,  and  for  rent. 

17  of  1879. — Co-owner  cannot  evict  even  from  his  own  proportionate 
share  ;  all  co-sharers  must  join. 

.  19  of  1886,  I  Rev.  of  1903. — General  rule  is  all  must  join  as  plaintiffs,  but 
the  rule  is  relaxed  if  some,  without  reasonable  cause,  refuse  to  sue  and  those 
suint^  are  doing  so  hoyia  fide  for  benefit  of  all. 

V  Cal.  915. — Where  a  co-sharer  sues  a  tenant  for  his  proportionate  share 
of  rent,  making  other  co-sharers  defendants,  who  do  not  contest  the  suit, 
held,  as  it  was  shown  the  tenant  had  previously  paid  plaintiff  rent  separately, 
though  in  a  different  share,  it  must  be  presumed  other  co-sharers  admitted 
the  claim  and  so  suit  would  lie. 

V  Cal.  941. — Where  on  consent  of  all  co-sharers  a  tenant  has  agreed  to 
pay  each  sharer  his  proportionate  rent,  the  tenant  can  be  sued  for  each  share 
separately. 

XVII  Cal.  160. — It  is  only  when  plaintiffs  can  show  that  those  entitled 
as  co-sharers  to  join  with  tliem  have  relused  to  join,  or  have  otherwise  acted 
prejudicially  to  the  plaintiff's  interests  that  they  are  entitled  to  sue  alone,  and 
make  their  co-sharers  defendants  in  the  suit. 

IV  Cal.  96.  I      It  is    a  general    rule  that  a  sharer  whose 

XXXV  Cal.  331,  P.  C.  J  co-sharers  refuse  to  join  him  as  plaintiffs  can 
bring  them  into  the  suit  as  defendants,  and  sue  for  the  whole  rent  of  the 
tenure ;  though  an  agreement  for  the  payment  of  rent  to  co-sharer  landlords 
separately  may  establish  the  right  to  sue  separately  for  each  share,  it 
does  not  debar  a  suit  for  the  sale  of  a  tenancy  for  arrears  of  rent  of  right  of 
one  co-sharer  to  sue  alone,  making  his  co-sharers  parties. 

See  also  i6  of  1887;  III  Mad.  234;  L.  R.  30,  1.  A.  51  ;  6  C.  W.  N.  124; 
III  Cal.  26;  XIV  Cal.  201  ;  XVI  Cal.  326;  XXX,  Cal.  550. 

(e).  Where  the  persons  claiming  have  suffered  no 
114  of  1918,  also  I  Lah.  249  and  rulings  m  (5)  swpra. 

(2).    Held,  it  is  not  necessary  that  all  should  join  or  be  impleaded  in — 

{a).  Cases  where  there  has  been  an  infringement  of  the 
common  rights  by  some  co-owners. 

30  of  1879. — Some  proprietors  gave  a  lease  on  the  common  land.  The 

majority  objected.     Four  only  allowed  to  sue. 

74  of  1885.  I      Part    only  allowed    to  sue   when  some   proprietors  had 
121  of  1885.  J  divci  led  the  common  land  to  other  purposes. 

54  of  1886. — A  suit  brought  for  the  demolition  of  certain  buildings  erected 
by  defendants  on  the  shainilat  without  consent  of  the  proprietary  body  can  be 
maintained  by  a  minority,  the  act  being  an  infringement  of  their  rights. 


41  of  1888. — There  is  no  need  to  implead  all  the  proprietors  of  the  village 
in  a  suit  to  restrain  the  proprietors  of  one  patti  from  closing-  a  roadway  over 
the  shamilat. 

74  of  1888. — It  is  not  necessary  to  implead  all  the  proprietors  in  a  suit 
to  restrain  one  proprietor  converting  to  liis  own  use  certain  houses  built  on  the 
common  fand  for  common  purposes. 

V  All.  602. — Section  30,  C.  C.  P.,  does  not  apply  to  the  case  of  one  co- 
sharer  suing-  some  others  for  restoration  of  land  to  its  original  condition 
after  the  removal  of  building-s  erected  thereon. 

See  also  XVIII  Bom.  699  to  same  effect. 

See  also  65  of  1894,  9  of  1912. 

(b)  .  Cases  for  recovery  of  possession  of  shamilat  when 
it  is  admitted  the  property  is  shamilat. 

108  of  1889. 

(c)  .    Suits  against  trespassers  on  the  shamilat. 

48  of  1889. — Where  a  gair-malik  has  alienated  his  residential  site. 

105  of  1901. — To  prevent  invasion  of  the  common  property  by  a  trespas- 
ser, but  in  such  a  case  the  decree  should  be  not  for  possession  but  for  restora- 
tion of  the  property  to  the  original  condition. 


4.    RIGHTS  RESPECTING  TREES. 

The  right  of  the  occupancy  tenant  to  trees  on  his 
holding. 

79  of  1874. — The  wajib-iil-arz  gave  the  occupancy  tenant  the  right  to  cut 
"for  the  use  of  his  fields."  Held,  as  custom  permitted  it,  the  terms  of  the 

ivajib-iil-arz  did  not  preclude  him  cutting  for  the  purpose  of  roofing  his 
house. 

Cf.  Ill  of  1876. — Which,  -without  discussing  the  point,  lays  do-wn  the 
procedure  to  be  adopted. 

4  of  1875. — An  occupancy  tenant  can  only  cut  trees  for  agricultural 
purposes  and  for  repairs  to  house. 

C.  A.  1060  of   1876. — He  is  entitled  to  the  fruit  of  trees  on  his  holding. 

112  of  1883. — There  is  no  general  rule  that  trees  growing  on  an  occu- 
pancy tenure  belong  to  the  tenant.  Prima  facie  the  rule  is  the  other  way, 
except  when  he  has  planted  the  trees,  and  the  onus  is  on  the  tenant  claiming 
them.  The  tenant  cannot  remove  and  sell  trees,  he  can  only  use  them  for 
agricultural  purposes. 

29  of  i8go. — Mauza  Mangharwal,  Hoshiarpur.  Occupancy  tenants  have 
no  right  to  cut  wood  for  sale. 

5  Rev.  of  1917. — Mauza  Fatehpur,  Tahsil  Gugera.  May  cut  trees  with 
consent  of  landlord  for  agricultural  implements. 
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2.  The  right  of  the  Landlord  to  cut  trees. 

95  of  1867.  )  A  proprietor  has  no  right,  unless  secured  by  the  wajib- 
61  of  1881.  j   id-arz  or  custom,  to  cut  trees  on  an  occupancy  holding". 

14  Rev.  of  1867. — The  right  depends  on  (a)  whether  they  were  planted 
by  the  proprifetors  or  tenants  or  grew  spontaneously  during  the  latter's  occu- 
pancy, and  [b)  on  custom. 

47  of  1872. — If  the  iimjih-id-arz  provides  trees  can  only  be  planted  with 
the  landlord's  consent,  he  is  estopped  from  claiming  to  have  them  removed, 
if  he  stood  by  during  planting  and  has  not  sued  for  2i  years. 

61  of  1873. — In  the  particular  case  held  the  landlord  had  no  right  to  cut 
trees  on  an  occupancy  holding. 

4  of  1875. — ''^  landlord  cannot  cut  trees  without  consent  of  the  occupancy 
tenant,  unless  by  the  wajib-iil-arz  or  custom  he  is  given  the  right,  or  the  trees 
are  in  his  care  and  possession. 

13  of  1877. — In  the  particular  ciise,  wheic  Ihe  ■Vi'ailb-itl-unz  laid  it  down 
that  a  gaiv-malik  could  not  sell  or  plant  trees  without  permission,  and  that 
the  owner  could  deal  with  trees  on  his  land  as  he  liked,  held,  the  proprietor  was 
entitled  to  cut  down  a  tree  in  the  gair-niaJik's  compound. 

9  Rev.  of  1904. — A  landlord  is  not  entitled  to  cut  down  trees  on  a  tenancy 
without  the  consent  and  contrary  to  the  interests  of  the  tenant. 

5  Rev.  of  1917. — Ditto.  If  he  does  so,  the  tenant  cannot,  however,  re- 
cover the  price. 

3.  Jurisdiction. 

Before  the  Tenancy  Act  was  passed  a  suit  by  a  landlord 
for  the  price  of  trees  cut  was  cognizable  by  the  Small  Cause 
Court — 

88  of  1877  ;  ^8  of  1881  ;  5  of  1882  ;  4  of  1883  ;  C.  R.  138  of  1886;  13  of 
1888. 

Contra  43  of  1872. 

Now  such  suits  are  cognizable  only  by  the  Revenue 
Court  under  section  77  (3),  Tenancy  Act — 

103  of  1890;  p.  L.  R.  1900,  p.  165. 

In  a  suit  to  recover  value  of  trees  cut  by  a  trespasser 
the  Civil  Courts  have  jurisdiction — 

119  of  1894  ;  24  of  1907  ;  but  the  rule  laid  down  in  the  latter  that  the  Civil 
Courts  have  jurisdiction,  even  if  tlie  alleged  trespasser  asserts  occupancy 
rights,  has  been  abrogated  by  the  Tcnanc}-  (Amendment)  Act  of  1912. 

The  Civil  Courts  have  jurisdiction  when  the  suit  is  for 
the  value  of  a  tree  by  its  sole  owner. 

10  of  191 1. — See  also  119  of  i8go,  but  not  where  the  action  is  for  a  share 
In  the  sale  proceeds  of  a  tree  standing  on  joint  land. 

52  of  1910. 
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5.    PERSONS  ENTITLED  TO  SHARE  IN  THE  SHAMILAT. 

1.  General  Rule. 

52  of  1866. — It  a  person  is  found  to  be  owning  a  holdinj^r  in  a  villag^e  the 
presumption  is  he  is  entitled  to  a  sbare  in  the  common  rights,  but  he  loses  it 
by  disuser  for  over  12  years. 

44  of  1868. — The  right  to  share  in  the  village  shamilat  is  an  incident 
attaching  to  the  right  of  property  in  the  village,  and  that  alone. 

See  also  10  of  1894;  113  of  1900;  8  P.  L.  R.  1907. 

2.  The  position  of  an  occupancy  tenant. 

Occupancy  tenants  are  not  entitled  to  share  in  the 
shamilat. 

8  of  1867  ;  25  of  1868  ;  30  of  1872  ;  49  of  1874  ;  9  of  1876 ;  20  of  1876 ;  33 
of  1871. 

155  of  1889. — An  occupancy  tenure  cannot  be  acquired  in  the  shamilat 
bv  a  proprietor  imdcr  the  Tenancy  Act,  but  he  can  acquire  by  contract  at 
Settlement, 

but 

31  of  1878. — The  prohibition  against  acquisition  of  rights  by  an  occupancy 
tenant  does  not  apply  where  t^he  rights  were  acquired  before  the  Tenancy 
Act  came  into  force. 

See  also 

34  of  1877.  ")     If  an  occupancy  tenant  has  been  holding  a  bara  for 
152  of  1882.  \  agricultural  purposes  near  the  village  site  for  a  long 
time  he  cannot  be  dispossessed. 

65  of  1885. — An  occupancy  tenant  who  occupies  shamilat,  with  the  con- 
sent of  the  proprietor  for  agricultural  purposes,  cannot  be  disturbed  so  long 
as  he  uses  the  same  for  that  purpose,  but  he  can,  if  he  diverts  it  to  other 
uses,  or  sets  up  an  adverse  title. 

122  of  1888. — Where  an  occupancy  tenant  built  on  arable  land  a  cattle 
s'hed  and  the  landlord  sued  to  remove  it,  held  he  could  not  succeed,  as  the 
building  of  an  agricultural  building  is  not  an  appropriation  rendering  the 
land  unfit  for  agricultural  purposes,  particularly  in  a  case  where  the 
landlord  was  being  paid  rent  in  cash  and  therefore  suffered  no  loss. 

Contra  to  general  rule  : — 

2  Rev.  of  1871  ;  i  Rev.  of  1874;  15  Rev.  of  1880;  i  Rev.  of  1899. 

For  instances  of  right  established  see — 

84  of  1869;  C.  A.  696  of  1871  ;  C.  A.  957  of  1872  ;  C.  A.  1253  of  1872  ; 
C.  A.  1 196  of  1875  ;  C.  A.  1526  of  1878 ;  C.  A.  1079  of  1879. 

3.  Rights  of  other  persons. 
{a).    Biswadars  of  a  moa-fi  plot. 

45  of  1867. — No  right  in  Mauza  Dhatral,  Karnal. 

44  of  i868. — Moafidars  have  no  right  as  such,  but  if  the}-  are  owners  of 
the  moap,  plot  the  question  depends  on  how  they)  acquired  the  plots. 
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(b)  .    Malik  kahza. 

5  Rev.  of  1867. — A  Ghakkar  malik  qazha  has  a  right  proportionate  to 
his  khewat  in  Mauza  Pindori,  Jhehim,  but  not  a  malik  qazha  of  any  other 
tribe.  • 

53  of  1879. — Has  generally  no  right  even  when  allowed  to  break  up  the 
common  land  on  payment  of  revenue  and  cesses. 

48  of  1899. — The  purchase  by  a  non-proprietor  of  land  to  make  a  tank 
in  the  village  does  not  make  him  a  proprietor  with  the  rights  of  a  proprietor. 

10  P.  W.  R.  191 1. — The  mere  fact  that  a  malik  qabza  broke  up  a  piece 
of  shamilat  and  was  allowed  to  retain  it  at  partition  is  not  sufficient  to  give 
him  a  share  in  the  shamilat,  especially  where  for  three  settlements  he  has 
been  recorded  as  a  malik  qabza. 

2  of  1917. — In  Mauza  Patti  Allanwala,  Tahsil  Jhang,  as  rights  in 
shamilat  are  not  accessory  to  land  held  separately  in  a  village,  and  as  the  adna 
maliks  only  acquired  proprietary  rights  as  such  in  the  lands  they  actually 
cultivated,  they  are  not  entitled  to  sliarc  in  the  sluniiiliit  dch  which  belongs 
exclusively  to  the  ala  malikan. 

But  an  instance  by  custom  was  established  in 

C.  A.  1030  of  1876. 

(c)  .    Payers  of  tirni  dues. 

C.  A.  1977  of  1915. — Mauza  I.akku,  Tahsil  Khushab. 

The  payment  of  tirni  by  a  non-proprietor  paying  land  revenue  cfoes  not 
confer  on  him  any  right  to  participate  in  partition  of  the  shamilat. 
6  of  1916,  P.  C. — Patti  Lak,  Shahpur. 

(Note. — Some  villages  in  the  Thai  however  permit  it  in 
the  Wajih-ul-arz.) 

(a).    Adna  malikan.    See  2  of  1917  supra. 

6.    THE  RIGHT  OF  CO-SHARERS  TO  ALIENATE  THEIR  SHARES, 
AND  ALIENEES  TO  MAKE  GOOD  FROM  OTHER  LAND. 

31  of  1870. — A  co-sharer  can  mortgage  his  share  without  the  consent  of 
the  others. 

48  of  1870. — But  he  cannot  gift  his  share  without  consent. 

148  of  1882. — A  co-sharer  in  the  shamilat  can  alienate  his  share  against 
the  will  of  others,  provided  such  alienation  does  not  prevent  others  from  en- 
joyment in  the  usual  manner. 

37  of  1884. — A  co-sharer  may  mortgage  his  share  in  the  shamilat  before 
partition,  and,  if  after  partition,  the  mortgagee  holds  the  mortgagor's  allotted 
portion  he  can  hold  it  as  against  a  second  mortgagee  of  the  specified  plots. 

149  of  1884. — A  co-sharer  may  mortgage  his  ascertained  and  undivided 
share  in  a  joint  holding. 

See  also  78  of  1894  A.  1250  of  1919,  which  also  upJheld  an  ex- 

change. 

Even  particular  fields  in  an  undivided  holding  are  fre- 
quently mortgaged. 
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loi  of  1894. — Certain  specific  lands  out  of  a  joint  holding  were  mort- 
gaged by  P.  to  D.  but  on  partition  of  the  joint  holding,  most  of  these  speci- 
fied lands  fell  to  other  co-sharers.  P.  sued  D.  for  equivalent  area  out  of 
lands  allotted  at  partition  to  D.  Held,  P  was  entitled  to  recover  from  other 
lands,  though  he  could  not  follow  the  specified  plots  allotted  to  others. 

Cf.  I.  L.  R.  App.  106. 

32  of  1900. — A  co-sharer  in  a  joint  'holding,  who  has  mortgaged  his  own 
share,  a  portion  of  which  had  been  already  alienated  by  him,  prior  to  the 
mortgage,  is  not  bound  to  make  good  the  amount  of  the  deficiency  out  of  the 
other  share  in  the  holding  to  which  the  has  subsequently  succeeded,  and  which 
was  in  no  way  mortgaged  by  the  deed  or  transaction  in  question,  merely  be- 
cause at  the  time  of  the  mortgage  the  latter  share  happened  to  be  held  jointly 
with  the  former. 

In  a  joint  holding  each  sharer  has  a  right  to  a  share  in  each  and  every 
parcel  of  land,  and  can  only  transfer  such  rights  in  regard  to  specific  numbers 
as  he  himself  possesses,  if  the  other  co-sharer  acquiesces  in  the  alienation  of 
specific  plots,  in  which  case  such  acquiescence  would  bind  the  latter  at  parti- 
tion to  the  extent  of  the  alienor's  share.  If  at  partition  the  particular  num- 
bers do  not  fall  to  the  mortgagor,  he  would  be  bound  to  compensate  the  mort- 
gagee by  substituting  other  land  which  did  fall  to  his  share. 

89  of  1903. — Where  A  mortgages  a  portion  of  his  share  of  the  common 
land  and  the  security  fails,  the  mortgagee  may  pursue  the  remaining  portions 
of  his  share. 

We  are  not  aware  of  any  ruling  that  lays  down  the  broad  principle  that 
when  a  mortgagor  has  mortgaged  certain  specific  land,  and  it  is  subsequently 
found  that  there  is  a  defect  in  the  security,  that  the  mortgagee  is  entitled  to 
make  up  his  security  out  of  any  other  land  elsewhere  w'hich  the  mortgagor 
may  possess. 

Where  the  portion  mortgaged  Is  part  of  the  shauiilat,  specific  portions  in 
the  mortgagor's  possession  being  given,  then,  had  that  portion  been  taken 
from  the  mortgagor  on  partition,  the  mortgagor  could  proceed  against  such 
portions  as  were  allotted  to  the  mortgagee  on  partition.  Where  partition  is  not 
yet  effected  and  specific  portions  which  are  mortgaged  are  already  heavily  en- 
cumbered, mortgagee  can  proceed  against  other  shares  of  the  mortgagor. 

2  of  1906. — Where  a  share  is  mortgaged,  and  then  partition  takes  place 
the  mortgagee  can  follow  t'he  specific  plots  allotted  to  the  mortgagor,  even' . 
though  sold  by  the  mortgagor  subsequently  to  a  third  party. 

21  W.  R.  233  P.  C.      Where  certain  land,  mortgaged  out  of  a  common 
XVIII  Mad.  492.    j  holding,  passes  away  from  the  mortgagor  on  parti- 
tion, the  mortgagee  has  only  a  right  against  the  land  allotted  to  the  mortgagor 
on  partition. 

?.  PARTiTiON. 

The  rules  as  to  partition  of  sham  Hat  are  within  the 
cognizance  of  the  Revenue  Officer.  Only  such  points  are 
touched  on  here  as  have  come  up  for  decision  in  the  Civil 
Courts. 
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(a).  Jurisdiction. 

The  Civil  Courts  have  no  jurisdiction  if  there  be  no 
dispute  as  to  shares  (71  of  1875  inter  alia),  even  if  the  pro- 
perty be  the  ahadi  deh  (14  of  1876),  but  they  can  decide  if 
there  is  a  dispute  as  to  title,  though  they  cannot  direct  how 
j)artition  is  to  be  effected,  and  can  simply  declare  the  right 
to  partition  exists. 

92  of  1881  ;  of  1883  ;  24  of  1885  ;  150  of  1890 ;  15  Rev.  of  1890  ;  82  of 
1893;  63  of  1893;  118  of  1894;  63  of  1894;  I  Rev.  of  1895;  2  Rev.  of  1895; 
9  Rev.  of  1895;  I'  Rev.  of  1895;  72  of  1896;  61  of  1897;  1900;  99  of 

1905;  104  of  1906;  144  of  1907;  44  of  1915. 

{h).    Gair-malik' s  right  to  claim  in  the  ahadi. 

120  of  1876. — A  gair-malik  has  no  rig-ht  to  sue  for  partition  of  a  common 
court-yard  belonging  to  his  own  house  and  that  of  a  proprietor  ;  his  right  is 
limited  to  a  decree  for  a  right  of  way  and  user  so  long  as  he  occupies  his 
iliouse. 

{c).    Liability  of  ahadi  deh  to  be  partitioned. 

1 17  of  1894. 

Village  sites  are  usually  recorded  as  the  common  property  of  the  com- 
munity.   It  does  not  follow  in  the  least  that  a  portion  of  the  community  is  at 

liberty  at  any  time  to  call  for  a  redistribution  of  the  area         The  greater  part 

of  the  village  site  is  in  most  cases  indivisible  in  the  nature  of  things,  and  with 
due  regard  to  the  rights  of  the  members  of  the  community  in  portions  of  the 

site  held  by  them         Other  portions  are  set  aside  for  public  use   chaupal, 

gora  deh,  dharmsalas ,  mosques,  graveyards,  burning  ghats,  tanks,  public 
ways,  which  arc  clearly  not  partible.  It  may  be  that  over  and  above  the  land 
already  described  there  may  be  empty  sites  in  and  about  the  village,  unoccu- 
pied by  any  individual  and  not  used  by  the  community  for  any  purpose;  they 
are  partible. 

136  of  1906. — Common  land  used  by  co-sharers  for  tethering  cattle  is  not 
precluded  from  partition. 

149  of  1919. — The  ahadi  of  a  village  being  joint  property  is  liable  to  parti- 
tion, but  the  portions  occupied  by  houses  of  the  villagers  or  used  for  public  pur- 
poses would  necessarily  have  to  be  excluded  from  partition. 

(d).    Partial  partition. 

77  of  1887."!     A  suit  to  pai'tition  portion  of  the  shaiiiilat  is  not  main- 
32  of  1908.  j  tainable,  and  therefore  the  jjurchaser  from  a  co-sharer  can- 
not obtain  partition  of  his  own  share  out  of  the  common  land. 

Cf.  7  Bom.  H.  C.  R.  46;  8  Bom.  H.  C.  R.  64;  11  Bom.  H.  C.  R.  69; 
II  Bom.  H.  C.  R.  76;  12  Bom.  H.  C.  R.  148;  XXIII  Bom.  184;  XXIV  Bom. 
125;  V  Cal.  474;  XII  Cal.  566;  XIII  Mad.  275;  XVI  Mad.  98;  XX  Mad. 
^43- 

{f).    Adverse  possession  after  partition. 

81  ol  i<ni- — When  partition  of  land  takes  place  and  a  particular  field 
allotted  to  li.  remains  in  A.'s  possession,  the  latter  holds  adversely  from  the 
date  of  partition. 


305 


8.  MISCELLANEOUS. 

(1)  .    Determination  of  profits. 

68  of  1 866. — Profits  of  shares  in  shatnilat  are  to  be  determined  by  the 
provisions  of  the  Wajih-ul-arz. 

(2)  .    Use  of  streams. 

12  Rev.  of  1867. — Any  landowner  can  build  a  mill  on  his  own  ground, 
without  the  consent  of  others,  so  long  as  he  does  not  use  the  water  to  the 
detriment  of  those  below  him. 

(3)  .    Occupancy   tenant's  claim  to  evict  from  the 
shamilat. 

103  of  1868. — A  jaqir  allowed  to  squat  and  plant  trees  cannot  be  evicted 
by  an  occupancy  tenant. 

Ci.  also  40  of  1875 ;  70  of  1888 ;  33  of  1901. 

(4)  .  Squatters. 

See  also  non-proprietors  in  the  ahadi. 

36  of  1882. — If  a  person  has  held  a  cattle  enclosure  for  a  period  extend- 
ing over  12  years,  or  one  which  originated  by  acquiescence,  and  such  occu- 
pation is  not  liable  to  be  determined  at  the  mere  will  of  the  proprietor,  he 
cannot  be  dispossessed. 

(5)  .    Proprietor's  right  to  transfer  site  in  ahadi. 

42  of  1884. — A  proprietor  with  a  right  of  occupation  on  site  in  the  village 

nhadi,  due  to  his  having  built  a  shop  thereon,  can  transfer  the  right  to 
another  proprietor,  who  can  thereupon  build  a  house  on  such  site. 

(6)  .    Measure  of  rights  in  commoii  land  between  pattis. 

151  of  1889. — Where  adjoining  pattis  own  common  land,  the  general  rule 
is  that  their  rights  in  it  are  measured  by  the  extent  of  their  khewats. 

(7)  .    Adverse  possession  in  shamilat. 

120  of  1908. — There  can  be  no  adverse  possession  by  mere  occupation 
and  enjoyment. 

4  P.  L.  R.  of  1907. —  ditto, 
9.    ENCROACHMENTS  ON  PUBLIC  WAYS. 

(1).  The  general  rule  is  that  no  civil  suit  lies  by  an 
individual  to  remove  an  obstruction  in  a  public  thorough- 
fare, unless  it  be  shown  he  has  suffered  special  or  extraordi- 
nary damage;  the  remedy  is  under  the  Criminal  Procedure 
Code  or  the  Revenue  Act. 

To  sustain  an  action  to  remove  a"  obstruction  in  a 
public  way  it  is  necessary  for  plaintiff  to  show  not  merely 
that  the  damage  he  has  suffered  is  greater  in  dgree  or  fre- 
quency than  that  suffered  by  the  rest  of  the  public,  but  that 
it  is  different  in  kind. 
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72  of  1877;  10  of  1878;  132  of  1882;  4  of  1895;  II  S.  W.  R.  445;  3 
B.  L.  R.  295  ;  3  B.  L.  R.  351  ;  12  W.  R.  160  ;  14  W.  R.  173  ;  24  W.  R.  413  ; 
I  Bom.  H.  C.  R.  I,  II  Bom.  457;  II  Bom.  469;  XVIII  Bom.  693;  I  All.  249; 
X  All.  499;  XXXI  All.  444;  III  Cal.  20;  XXVII  Cal.  793;  IX  Mad.  463; 
XIV  Mad.  177. 

(2).  An  individual  right  to  sue  exists,  however,  in  the 
following  circumstances. 

(a).  Where  the  right  to  use  a  road  has  been  taken  away 
wrongfully  by  the  defendant,  and  the  plaintiff  has  been 
driven  to  take  a  circuitous  route. 

39  of  1888  ;  64  of  1901  ;  III  Cal.  20  ;  XXXIII  All.  287  ;  XXXIV  Bom.  571. 

Contra. 

XVIII  Bom.  693. 

4  of  1895. — The  special  damage  set  up  was  that,  by  encroachment  on  a 
public  way,  plaintiffs  were  put  to  great  inconvenience  in  carrying  out  their 
dead. 

Damage  of  this  description  has  the  appearance  of  inflicting  extra  hard- 
ship, and  is  easily  mistaken  for  one  of  a  special  character,  but  a  little  reflec- 
tion shows  it  only  differs  in  degree,  and  not  in  kind,  from  damage  suffered 
on  other  occasions  of  ingress  and  egress,  which  it  is  not  contended  is  a  special 
damage. 

XIV  Mad.  177. — A  gate  erected  obstructed  path  of  the  public  resorting 
to  a  well  to  draw  water. 

XXXI  All.  444. — Road  obstructed  and  so  narrowed  as  to  prevent  passing 
of  carts,  the  plaintiff  having  another  way  for  passage. 

(&).  By  the  person  who  has  dedicated  the  road  to  pub- 
lic use,  irrespective  of  special  damage. 

X  All.  553  ;  XXXI  Cal.  839. 

Contra. 

73  of  1877;  3  B.  L.  R.  295. 

(c)  .  Where  the  way  is  not  a  public  way,  but  .-onfined 
to  residents  of  a  particular  place  or  quarter. 

IX  All.  434- 

(d)  .  Where  the  plaintiff  has  been  deprived  of  the 
route  along  which  he  took  his  cattle  to  graze,  there  being, 
in  such  case,  special  damage. 

XXII  Cal.  551. 

(e)  .  Where,  owing  to  an  obstruction,  the  plaintiff's 
access  to  his  house  is  barred  during  rains. 

X  Bom.  391  ;  10  of  1878. 

(/).    Where  access  to  a  drain  is  obstructed. 
I  All.  557. 
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(3)  .  The  proprietary  body  as  such  can  sue  to  restore 
the  use  of  a  road  m  land  set  aside  for  that  purpose  in  parti- 
tion, without  showing  special  damage  to  themselves.: 

g  of  1912. 

Cj.  74  of  1885. — A  majority  can  sue  to  remove  an  obstruction  on  common 

land. 

P.  W.  R.  83  of  lyii. — No  member  of  the  proprietary  body  can  encroach 
on  village  road.  Though  it  is  a  sort  of  thorou^^hfare,  yet  some  of  proprietary 
Body  can  maintain  suit  against  a  trespasser,  even  if  he  be  a  member  of  the 
proprietary  body,  without  showing  special  damage. 

(4)  .  The  rule  does  not  apply  where  a  plaintiff  seeks  an 
injunction  trespass  on  his  land  against  a  person  who  alleges 
there  is  a  public  way  across  it. 

XV  Cal.  461. 

(5)  .  The  right  to  conduct  religious  processions  is  in- 
herent in  every  person  if  no  nuisance  is  caused,  or  right  of 
others  are  not  invaded,  or  the  ordinary  use  of  roads  is  not 
interfered  with,  and  subject  to  directions  issued  to  prevent 
obstructions  or  breaches  of  the  peace. 

M.  S.  D.  1857,  p.  2ig;  II  Mad.  140;  V  Mad.  304;  VI  Mad.  203  ;  XXVI 
Mad.  376;  XXX  Mad.  185;  XXXII  Mad.  478;  XXXII  Mad.  527;  XXXV 
Mad.  28  ;  II  Bom.  457  ;  XXXIV  Bom.  571. 

(6)  .  Continued  user  by  public  raises  a  presumption  that 
there  has  been  a  dedication  to  public  use. 

XXXII  Mad.  527. 

(7)  .  The  user  of  a  road  openly  and  as  of  right,  apart 
from  section  26,  Limitation  Act,  suffices  to  raise  a  presump- 
tion of  dedication  to  such  use,  unless  there  is  evidence  to 
show  the  owner's  intention  was  to  give  only  permissive  user. 
There  is  no  question  of  prescription  in  such  a  case,  for  the 
right  to  pass  over  a  public  road  is  not  in  the  nature  of  an 
easement,  nor  is  it  acquired  by  prescription. 

62  of  1898. 

II — CUSTOMARY  DUES. 

1.  JURISDICTION. 

When  the  customary  dues  are  village  cesses,  jurisdic- 
tion is  regulated  by  section  77  (3)  (;),  Punjab  Tenancy  Act 
and  cases  regarding  them  are  triable  by  Revenue  Courts. 

49  of  1891  ;  42  of  1893  ;  55  of  1893  ;  95  of  1907  ;  33  of  1908  F.  B. 

That  section  includes  suits  to  recover  haqq  huha  11  of 
1890  Rev. ;  kamimia  payable  by  artizans  in  consideration  of 
permission  given  to  carry  on  their  trades  49  of  1891;  haqq 
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huha  Civil  Rev.  11  of  1904;  kudhi  kamini  95  of  1907,  and 
kamiani  20  of  1880,  Rev. 

but  not 

dhamt,  which  is  not  a  village  cess  (28  of  1894),  nor  the 

value  of  skins  in  return  for  services  according  to  the 
Wajih-ul-arz  (11  of  1900),  nor  payments  due  to  a  village 
watercarrier  in  Mauza  Saghi,  Rohtak,  for  work  done  at  mar- 
riages, etc.  (74  of  1917). 

See  also  67  of  1905. 

The  following  rulings  are  now  obsolete. 

i66  of  1883,  75  of  1885,  108  of  1887. 

2.  CUSTOMARY  DUES  LEVIABLE  IN  TOWNS  ARE  OF  COURSE 

WITHIN  THE  JURISDICTION  OF  CIVIL  COURTS,  BUT  THE 
MERE  CONVERSION  OF  A  VILLAGE  INTO  A  TOWN  WILL 
NOT  AFFECT  THE  MATTER. 

40  of  1879. 

3.  QUESTION  OF  PUBLIC  POLICY. 

18  of  1890  Rev. — A  levy  of  atrafi  dues  from  persons  liable  to  pay  the  same 
to  the  village  proprietary  body  is  not  opposed  to  public  policy. 

But  in — 

64  of  1880. — The  levy  of  haqq  bakri  or  marriage  dues  was  held  opposed 
to  justice,  equity,  good  conscience  under  the  particular  circumstances  of  the 
case. 

A.    EFFECT  OF  NON-RECORD  IN  SETTLEMENT  PAPERS. 

It  was,  under  the  Civil  Code  formerly  held  that  where 
the  cess  was  not  recorded  in  the  Settlement  records,  its  levy 
was  illegal,  12  of  1868,  65  of  1873,  107  of  1876  (even  when 
there  were  instances  of  its  collection),  28  of  1877,  40  of  1879 
(even  if  in  a  former  settlement  rules  had  been  laid  down  as  10 
its  division  among  the  proprietors,  such  entry  being  simply 
an  agreement  between  the  landlords  and  not  binding  on 
others)  but  in  118  of  1879,  and  136  of  1879  it  was  held  that, 
inespectiv^e  of  any  entry  in  the  Settlement  records,  custom 
could  be  proved  entitling  the  proprietors  to  recover,  and  in 
61  of  1875  and  40  of  1879  it  was  held  that,  even  if  there  were 
an  entry  in  the  Wojib-ul-arz  authorizing  the  levy,  evidence 
must  be  given  of  its  actual  recovery  before  a  decree  could 
be  passed. 

5.    AMOUNT  OF  CESS. 

The  amount  that  is  leviable  is  the  amount  stated  in  the 
village  administrative  papers,  and  a  cess  of  Rs.  7  on  marriage 
is  not  oppressive  when  provided  for  in  such  papers. 
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t4o  of  1883. — Mauza  Charsadda,  Peshawar.  The  revenue  papers  allow- 
ed lambardar  to  take  Re.  i,  and  the  village  servants  Rs.  6. 

See  also  75  of  1867. 

6.  WHO  iS  ENTITLED  TO  THE  CESS. 

50  of  i86g.  )      The  right  to  collect  dues  does  not  belong  generally  to 
28  of  1877.  j  the  lambardar  solely  by  virtue  of  his  office,  but  to  all  the 
landowners  of  the  land  held  by  the  payer  of  the  cess. 

40  of  1879. — The  conversion  of  a  village  into  a  town  will  not  deprive 
landlords  of  the  right  to  continue  to  levy  the  cess  on  new  settlers. 

7.  EFFECT  OF  NON-COLLECTION  OF  CESS. 

75  of  1867. — The  lambardar' s  right  to  recover  at  the  rates  fixed  in  settle- 
ment accrues  year  by  year,  and  is,  in  absence  of  evidence  of  abandonment,- 
not  extinguished  by  the  failure  to  collect  for  12  years.    Only  3  years'  arrears 

are,  lKv\  r ,       r  , 

146  of  1882. — Mere  failure  to  exact  dues  will  not  amount  to  extmguish- 
ment.  Limitation  only  runs  from  the  date  on  which  there  was  a  refusal  to 
pay. 

8.  INSTANCES  WHERE  THE  LEVY  OF  CESSES  WAS  ALLOWED. 

36  of  1867  ;  4  of  1877  (Rev.) ;  118  of  1879  ;  49  of  1891 — Haqq  kamiana. 
75  of  1867. — Atrafi. 

50  of  1869  ;  136  of  1879  ;  33  of  1887  ;  F.  B. — Haqq  bakri. 

C.  A.  1542  of  1882. — Rayatana,  levied  on  occupiers  of  houses. 

204  of  1889. — Arhat. 

18  of  1892  (Rev.)— Atrafi. 

28  of  1894. — Weighment  fees  in  bazar. 

14  of  1879. — Moh  Mehr,  Amballa,  rayatana  or  rayatgiri  dues  on  birth  of 
son  from  owners  of  houses  payable  to  ground  landlords. 

74  of  1879. — Kuri  kamini  (ground  rent  cess)  on  shopkeepers  in  Bahal- 
garh,  Delhi — also  C.  A.  1542  of  1882. 

89  of  1879. — Dharat  cess  leviable  on  grain  sold  in  the  village.  Butiwala, 
Ferozepore. 

142  of  1879. — Tirni  dues  for  grazing  of  cattle.    Musapur,  Montgomery. 

20  of  1880  (Rev.) — Kamiana  in  Tehi,  District  Jhelum. 

27  of  1882. — Nizamabad,  Wazirabad,  one-fourth  of  proceeds  of  sales  of 
liouses  in  village. 

146  of  1882.— Kamiana,  Tarf  Jit  Singh,  Moga. 

140  of  1883. — Haqq  bakri  marriage  dues.    Charsadda,  Peshawar. 

20  of  1884. — Haqq  bakri  from  an  occupancy  tenant  being  also  a  takhan. 
Dhodi,  Jhelum. 

C.  A.  116  of  1885. — Haqq  Sardari. 

30  of  1888. — Haqq  bakri  from  a  Khatri  shopkeeper.  Dudi,  Ferozepui. 
See  also  108  of  1887. — Atrafi. 
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9.    INSTANCES  WHERE  LEVY  OF  CESSES  DISALLOWED. 

In  towns  : — 

45  of  1878. — Nawashahr,  Peshawar.  Chaudri  not  entitled  to  dharat  of 
J  seer  per  maund  on  foreign  grain  weighed  jn  the  market. 

In  villages  : — 

65  of  1873. — Kamina. 

40  of  1879. — Haqq  bakri.    Patti  Thambu  Sahib,  Muktsar,  Ferozepore. 

49  of  1879. — Chaugawan,  Ferozepore,  atrafi  dues  on  carpenters. 

64  of  1880. — Haqq  tora  (marriage  fees),  on  Hindu  shopkeepers.  Hoti, 
Peshawar. 

53  of  1881. — Haqq  buha  (ground  rent  cess),  Kot  Najibulla,  Hazara. 

126  of  1882. — Atrafi  dues  from  occupancy  tenants  who  were  also  artizans. 
Chandnava,  Ferozepore. 

118  of  1883. — Sarpanchi  dues  on  occasion  of  marriage  on  Khatri  residing^ 
in  the  village.    District  Gujrat. 

7  of  1884. — Haqq  bakri.    Kufri,  Shahpur  District. 

31  of  1885. — Haqq  bakri.  On  Jat  occupancy  tenant,  having  kaniins  of 
his  own  and  contributing  to  support  of  own  faqir.    Karmunwala,  Ferozepore. 

80  of  1890. — Haqq  tora.  From  proprietors  of  houses  in  Khandi  Patti 
Khel  Adinzai,  Peshawar. 

C.  A.  13  of  1910. — Haqq  bakri. 

III.— GAIR-MALIKS  IN  THE  ABADI  AND  THE 
SHAMILAT  DEH. 

1.  THE  SITE  OF  THE  ABADI  ORDINARILY  BELONGS  TO  THE 
PROPRIETARY  BODY  AND  THE  GAIR  MALIK  SETTLED 
IN  THE  VILLAGE,  EVEN  IF  IT  HAS  EXTENDED  INTO  A 
TOWN,  CANNOT  SELL  EITHER  THE  SITE  OR  THE  HOUSE. 

92  of  1880  ;  93  of  1880  ;  6  of  1884  ;  87  of  1884  ;  1 19  of  1884  ;  124  of  1888. 

If  he  does  the  site  and  sometimes  the  house  reverts  to 
the  proprietors. 

(a).    Instances  whore  a  sale  to  a  non-proprietor  was 

held  invalid. 

C.  A.  1313  of  1876 ;  3  of  1879  ;  C.  A.  694  of  1879  ;  C.  A.  148  of  1880  ;  154  of 
1880;  161  of  1886;  C.  A.  1619  of  1886;  P.  L.  R.  4  of  1912;  88  of  1915; 
C.  A.  189  of  1920. 

125  of  1879. — Saroki,  Gujrat,  unless  the  site  is  held  by  gift  or  purchase 
from  the  malikan, 

92  of  1880. — Nithana,  Ferozepore. 

8  of  1881. — ^Bassimoda,  Hoshiarpur. 
53  of  1881. — Kot  Najibulla,  Hazara. 

85  of  1882. — Bagha  Purana,  Ferozepore. 
193  of  1882. — Bherwal.  Lahore. 
151  of  1883. — Parawala,  Gujrat. 
6  of  1884. — ChiriawaLa,  Gujrat. 
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73  of  1884. — Chabal,  Tarn  Taran  (the  quarter  had  a  bazar  situated  in  it). 
7  of  1885. — Satrod  Khurd,  Hissar. 
40  of  1886. — Hatin,  Gurgaon. 

76  of  1888. — Nagar,  Rohtak.  Even  where  a  shopkeeper  can  sell  it  does 
not  follow  a  Kamin  can. 

124  of  1888. — Kanet  Khalil.  Rawalpindi. 
13  of  1889. — Hassellanwala,  Gujrat. 

40  of  1889. — Ghartal,  Sialkote  (even  houses). 
50  of  1889. — Bhagewal,  Gujrat. 

99  of  1892. — Haria,  Shahpur,  a  large  village  with  a  number  of  Hindu 
non-proprietors  residing  there. 

48  of  1899. — Mator,  Rawalpindi 

7  of  1900. — Nand  Rampur  Bas,  Gurgaon,  shop  built  by  permission, 
P.  L  R.  1900,  p.  54S. — Gojra,  Tahsil  Daska,  Sialkote. 
69  of  1910. — Talwandi  Kalan,  Ludhiana. 

P.  L.  R.  237  of  1913. — Mauza  Karampura,  Tahsil  Mailsi,  Multan. 

(b)  In  the  following  cases  it  was  held  that  a  sale  <o 
one  proprietor  without  the  consent  of  the  rest  was  invalid, 

C.  A.  1 197  of  1873. 

25  of  1875. — Mohna  Kalan,  Hoshiarpur. 
93  of  1880.— Bahroki,  Sialkote. 
48  of  1899. — Mator,  Rawalpindi. 

(c)  In  the  following  it  was  held  that  the  materials 
ru;t(ht  be  removed. 

3  of  1879. 

125  of  1879. — The  question  of  right  to  remove  being  quite  distinct  from 
that  of  the  rigtht  to  sell. 

92  of  1880. — Nithana,  Ferozepore. 
193  of  1882. — Bherwal,  Lahore. 

6  of  1884. 

50  of  1889. — Bhagowal,  Gujrat. 

7  of  1900. — Nand  Rampur  Bas,  Gurgaon. 
69  of  1910. — Talwandi  Kalan,  Ludhiana. 

(d)  In  124  of  1888  Kanet  Khalil  even  the  sale  of 
materials  is  prohibited. 

(e)  Instances  where  custom  established  entitling  sale 
of  houses  with  right  of  residence  therein. 

48  of  1881. — Bahtar,  Rawalpindi. 

9  of  1882. — Bilgah,  PhiDour,  but  not  the  site. 

87  of  1884. — Samarial,  Sialkote,  but  the  vendee  must  pay  the  same  dues 
as  the  vendor  did.    Can  sell  house  owned  by  selves  with  rigiht  to  otcupy  site. 

102  of  1891. — Kot  Mahmud  Khan,  Amritsar. 
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Not  historically  speaking-  a  mere  village  homestead  but  the  seat  of  a 

Nawab,  governor  under  the  Moghal  Emperor,  walled  fortress  now  become  a 
village  abadi. 

38  of  1895. — Khem  Karan,  Lahore,  practically  a  town,  sale  of  house  and 
right  of  residence,  but  not  of  site. 

73  of  1903. — Siwan,  Karnal,  where  occupied  for  three  generations. 

35  of  1918. — Mauza  Tuto  Nazara,  Hosthiarpur. 

(/)  Instance  where  on  sale  of  site  and  house  the  pro- 
prietors held  entitled  to  recover  the  value  of  the  site. 

86  of  1867. — Muktsar,  Ferozepore,  a  village  expanded  into  a  town  ; 

but 

7  of  1885.— Where  the  Wajib-ul-arz  provides  that  gair-maJiks  who  build 
houses  worth  Rs.  30  may  sell  the  materials  with  right  of  residence,  such 
right  of  residence  cannot  be  taken  to  include  a  right  of  residence  on  the  bare 
«iite  after  the  removal  of  the  materials,  or  the  right  to  sell  such  site. 

(g)  Sales  allowed,  proprietors  getting  a  share  of 
proceeds. 

27  of  1882. — Nizamabad,  Gujranwala,  but  see  88  of  1915. 
C.  A.  50  of  1883. — Rajpur,  Gujranwala. 

(h)  Onus  prohandi. 

See  above  rulings.  It  is  generally  on  the  gair-malik — 
119  of  1884,  even  where  the  village  has  expanded  into  a 
town. 

(i)  Villages  expanded  into  towns  dealt  with  on  the 
Wajib-ul-arz  as  villages. 

86  of  1867.— Muktsar. 

C.  A.  1665  of  1876.— Rohtak, 

125  of  1879. — Saroke,  Montgomery. 

9  of  1882.— Bilgah. 

73  of  1884.— Chabal. 

119  of  1884.  )      Hatin.    The  mere  material  expansion  of  a  villagfe 
40  of  1886.  /  does  not  destroy  the  proprietary  right. 

50  of  1889. — The  mere  expansion  of  a  village  does  not  destroy  the  pre- 
iiumption  against  freedom  of  sale. 

Contra 

73  of  1903. — Sinwan,  5,000  inhabitants.  No  committee  or  octroi,  pos- 
session of  vendor  earlier  than  W ajih-xil-arz  prohibiting  alienations. 

(/).  Evidence  showing  several  previous  sales  without 
(tibjection  is  insufficient  to  show  that  the  gair-maJiks  have  a 
light  to  sell. 

C.  A.  1313  of  1876;  3  of  1879;  125  of  1879;  92  of  1880;  93  of  1880;  8  of 
1881  ;  27  of  1882  ;  85  of  1882  ;  6  of  1884 ;  73  of  1884  ;  87  of  1884  ;  1 19  of  1884 ; 
^p  of  i88^;  124  of  1888;  13  of  1889;  40  of  1889;  50  of  1889;  7  of  1900; 
V.  L.  R.  4  of  191 2  ;  P.  I-  R.  237  of  1913. 
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1.  WHEN  THE  LAND  IS  GIVEN  FOR  BUILDING  THE  PRESUMP- 
TION IS  THAT  THE  DONEE  ACQUIRES  OCCUPANCY 
RIGHTS  AND  CANNOT  BE  EVICTED  AT  WILL. 

20  of  1868. — The  malik  cannot  oust  at  pleasure,  even  on  paying  for  the 

value  of  the  materials. 

34  of  1882. — When  a  malik  gives  a  gair-malik  a  site  whereon  to  build 

a  residence  and  defendant  has  so  built  and  occupied,  rendering  services  in 
lieu  of  rent,  the  presumption  is  strongly  against  his  being  a  tenant  liable  to 
ejectment  at  will,  so  when  a  proprietor  in  a  village  gives  a  non-proprietor  in 
a  vacant  site  to  build  on  at  his  own  cost,  the  presumption  is  that  both  parties 
intend  the  builder  should  have  a  permanent  right  of  occupancy. 

50  of  1888. — Held,  the  landlord  has  no  right  to  evict  a  tenant  from  a 
house  erected  by  the  latter  so  long  as  he  remains  in  the  village  and  pays 
customary  dues  and  renders  customary  services.    Mauza  Bala  Bat,  Peshawar. 

88  of  1889. — Ambadhar,  Peshawar.  There  is  no  right  of  ejectment  from 
a  house  built  by  the  occupier  even  on  payment  of  value  of  materials,  whether 

rent  is  payable  or  not. 

144  of  i8go. — The  custom  is  well  established  that,  when  proprietors 
grant  sites  for  dwelling-houses  or  workshops  to  village  artizans  in  order  that 
they  may  settle  and  ply  their  trade  in  the  village,  the  latter  cannot  be  removed 
at  pleasure. 

62  of  1899, — Ali  Beg,  l^eshiiwar. 

Defendants  were  non-proprietors  and  dyers  occupying  house.  Malikan 
alleged  the  house  was  theirs,  that  delcndants  had  been  put  in  possession  20 
years  ago,  and  occupied  as  tenants  on  condition  they  paid  certain  dues  and 
dyed  plaintiff  's  clothes  when  required,  and  that  defendants  had  failed  to 
observe  those  conditions.  Court  found  no  such  conditions  existed  and  that 
defendants  had  built  or  enlarged.  Held  malikan  could  not  eject  at  pleasure 
or  on  non-payment  of  dues. 

Cj.  II  of  1879. — Eighteen  years  before  suit  A,  a  malik  qabza,  built  on 
common  land  and  resided  thereon  without  paying  dues.  Eight  years  before 
suit,  in  partition  it  fell  to  B,  who  claimed  malikana  dues.  Held,  he  was  not 
entitled  to. 

See  also  34  of  1887;  36  of  1882;  152  of  1882;  65  of  1885;  C.  A.  1200 
of  1886; 

but  Contra . 

37  of  1890.— In  Jhawarian,  Shahpur,  the  proprietors  by  custom  make 
over  houses  without  roofs  and  in  an  unfinished  condition  to  non-proprietors 
and  eject  them  at  pleasure,  either  on  payment  of  compensation  or  on  permis- 
sion granted  to  remove  the  materials,  and  such  custom  is  a  good  and  bind- 
ing one. 

3.    EFFECT  OF  AN  ATTEMPT  TO  SELL. 

3  of  1879. — A  mere  attempt  to  sell  does  not  operate  as  a  forfeiture  of  a 
kaniin's  right  to  reside  in  the  house  while  he  continues  to  dwell  in  the  village. 

Where  he  sells  house  but  continues  to  reside  in  it,  the  proper  decree  to 
pass  is  to  declare  the  sale  not  binding  as  against  the  proprietors,  and  that 
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Upon  the  house  being  quitted  by  the  kamin  or  his  heirs,  the  proprietors  will 
be  entitled  to  possession  of  the  site,  while  the  kamin  or  his  assigns  will  be 
entitled  to  remove  the  materials. 

4.  A  PORTION  OF  THE  MALIKAN  IS  ENTITLED  TO  SUE. 

76  of  1873  ;  78  of  1877;  151  of  1883  ;  7  of  1885  ;  54  of  1886;  48  of  1899; 
and  Cf.  30  of  1879 ; 

but 

33  of  1901. — A  non-proprietor  was  allowed  by  one  proprietor  to  build  a 
kotha  on  a  portion  of  the  gora-deh  which  the  proprietor  had  previously  used 
as  a  cattle-pen.  Another  proprietor  sued  for  demolition,  and  the  consenting 
proprietor  and  defendant  admitted  that  on  the  vacation  of  the  site  by  them,  it 
would  revert  to  the  whole  proprietary  body. 

Held,  in  the  absence  of  proof  of  substantial  damage  to  plaintiff,  his  suit 
must  fail,  as  4he  had  not  proved  he  ever  exercised  any  specific  rights  over 
the  site,  or  that  the  consenting  proprietor  had  disposed  of  more  than  would 
have  fallen  to  his  share  on  partition  or  that  the  alienation  was  a  permanent 
one. 

69  of  1910. — A  proprietor  who  attests  a  sale-deed  is  estopped  from  suing ; 

also 

151  of  1883. — Court  should  ascertain  if  those  suing  are  suing  for  the  whole 
village  and  issue  notice  under  section  30,  C.  C.  P.,  but  an  objection  cannot 
be  entertained  for  the  first  time  on  appeal. 

7  of  1885. — See  Proprietor's  rights. 

5.  DECLARATORY  SUIT. 

48  of  1887. — A  suit  for  a  declaration  that  certain  non-proprietors  in 
the  village  were  entitled  to  hold  their  ^houses  in  the  ahadi  free  of  demands 
from  the  proprietors  for  fees  and  services,  held  to  be  maintainable  under 
section  42,  Specific  Relief  Act. 

6.  WHERE  THE  OCCUPIER  ABANDONS  HIS  SITE  IT  HAS  THE 

SAME  EFFECT  AS  IF  HE  SOLD  IT. 

C.  A.  1229  of  1879, 

but 

p.  W.  R.  108  of  1916. — A  non-proprietor  by  merely  living  outside  abadi 
v^annot  be  said  to  have  abandoned  site  of  house  fallen  down  and  not  rebuilt 
for  many  years,  even  where  one  proprietor  living  near  has  tethered  his  cattle 
there. 

7.  SUCCESSION. 

Remote  collaterals  are  usually  not  entitled  to  succeed  to  the  right  of 
residence,  which  is  confined  to  near  collaterals  and,  according  to  some 
Wajib-ul-arSy  to  the  widows  and  mother  of  last  occupier. 

37  of  1887. — Badli,  Hoshiarpur.  A  direct  descendant  or  a  nephew  can 
succeed,  but  the  onus  of  showing  collaterals  more  distant  than  a  nephew 
can  succeed  is  on  the  claimant.  In  this  case  the  onus  not  discharged. — 4th 
collaterals,  but  allowed  to  remove  materials. 


315 


76  of  1888. — Nagar,  Rohtak.  Direct  descendants  and  collaterals  in  the 
3rd  degree  can  succeed. 

71  of  1889. — Chabal  Kalan,  Amritsar.  Only  near  collaterals  can  suc- 
ceed, and  not  those  in  t'he  6th  and  7th  degree. 

It  is  not  disputed  that  sons  and  other  direct  descendants  can  succeed : 
probably  that  a  widow  or  mother  can. 

102  of  1891. — Kot  Mahmud  Khan,  Amritsar.  House  formerly  occupied 
by  a  non-proprietor  taken  possession  of  and  mortgaged  by  his  father's  sister's 
son. 

P.  L.  R.  33  of  191 1. — Where  a  non-proprietor  in  possession  of  a  house 
in  the  ahadi  dies  his  near  collaterals  (in  this  case  brothers  and  nephews) , 
whether  living  in  the  same  village  or  elsewhere,  are  entitled  to  succeed. 

P.  W.  R.  63  of  1916. — Where  a  non-proprietor  in  possession  of  a  house 
dies  without  issue,  his  near  collaterals  succeed,  and  it  is  immaterial  if  common 
ancestor  held  it  or  not. 

116  of  1918. — A  near  collateral  of  a  deceased  kamin  is  entitled  to  retain 
possession  of  the  deceased's  house  in  the  village  abadi. 

Cf.  106  of  1919. — The  first  cousin  is  entitled  to  succeed  to  the  house  of 
the  deceased  occupancy  tenant  in  preference  to  the  landlord. 

8.    RIGHTS    OF    NON-PROPRIETORS   TO  CRAZE    ON  COMMON 
LAND. 

108  of  1876. — The  Wajib-id-arz  provided  lihat  the  cattle  of  the  entire 
village  without  distinction  of  proprietors  and  non-proprietors  shall  be  entitled 
to  graze  as  heretofore  without  grazing  dues.  Where  plaintiffs  resided  in 
another  village  and  merely  resorted  to  the  village  for  cultivation,  held,  their 
grazing  rights  were  limited  to  such  cattle  as  were  bona  fide  used  for  cultiva- 
tion in  such  village,  and  that  the  right  extended  to  all  land  on  w'hich  the  pro- 
prietors grazed. 

100  of  1881. — Occupancy  tenants  having  a  right  to  graze  cannot  claim 
profits  of  a  part  of  the  shamilat  enclosed,  when  there  is  sufficient  land  left  for 
grazing.    Their  right  to  graze  is  limited  to  the  area  the  owners  graze  on. 

100  of  1881. — Occupancy  tenants  having  a  right  to  graze  cannot  claim 
will  not  extinguish  the  rig'hts,  but  if  during  that  twelve  years  they  had  been 
refused  the  right,  then  limitation  would  run  against  them  from  the  date  of 
refusal. 

119  of  1889. — The  right  of  tenants  to  graze  on  the  shamilat-deh  will  not 
prevent  partition,  nor  does  it  give  the  right  to  graze  on  the  shamilat  as  con- 
stituted at  settlement  or  any  particular  later  period.  The  right  to  partition 
can  be  exercised  so  long  as  sufficient  is  left  for  grazing  purposes,  and  tihe 
tenants  can  sue,  when  it  is  insufficient,  40  protect  the  remainder  of  the  shami- 
lat and  possibly  to  have  some  enclosed  portion  thrown  open. 

29  of  1890. — Mauza  Mangharwal,  Hoshiarpur.  Occupancy  tenants 
have  no  right  to  cut  grass  for  sale,  their  rights  are  limited  to  grazing  rights. 

C.  A.  1256  of  1908. — The  right  of  grazing  is  restricted  to  cattle  required 
for  agricultural  and  domestic  purposes. 

86  of  igii.= — Held,  the  word  "  maveshi  "  in  the  Wajib-ul-arz,  conferring 
grazing  rights  on  non-occupancy  tenants  and  other  residents  over  the  "shami- 
lat," should  be  confined  to  cattle  used  for  agricultural  and  domestic  purposes 
and  should  not  include  sheep  and  goats  kept  for  trading  purposes. 
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P.  L.  R.  i6o  of  191 2. — Where  non-proprietors  enjoy  grazing  rights  over 

shamilat  they  are  only  entitled  to  ha\  e  a  reasonable  area  set  apart  for  their 
animals  to  graze  upon. 

95  of  191 4. — A  clause  in  the  Wajib-ul-arz,  the  heading  of  which  referred 
only  to  proprietors  and  others  connected  with  settlement,  laid  down  that  cattle 
of  every  nialik  and  gair-nialik  shall  graze  in  shamilat  banjar  tree.  Shop- 
keepers claimed  right  and  urged  they  had  previously  grazed  tree.  Held,  they 
were  not  members  of  the  village  community,  and  ihad  no  such  right  and  pre- 
vious permissive  exercise  did  not  help  them.    Mauza  Masra,  Hoshiarpur. 

Had  the  clause  referred  to  "bashinda,"  perhaps  all  residents  would  have 
been  entitled. 

9.  THE  RIGHT  OF  KAMINS  TO  USE  THE  COMMON  LAND,  ETC., 

FOR  PURPOSES  OF  TRADE. 

3  of  1877. — Where  certain  papermakers  had,  by  the  consent  of  the  pro- 
prietary body,  erected  trade  buildings  on  the  common  land  a  few  years  pre- 
viously and  a  partition  had  followed,  held,  the  purchaser  from  the  proprietor 
to  whom  the  portion  built  on  fell,  could  not  eject  the  papermakers. 

4  of  1877. — Plaintiffs,  weavers,  claimed  the  right  to  have  and  use  holes 
or  pits  in  the  abadi  for  the  purposes  of  their  trade.  Defendant,  the  sole  pro- 
prietor, resisted.  The  holes  had  been  so  used  for  many  years.  Held,  as 
custom  allowed  it,  the  claim  must  be  conceded.  It  is  open  to  the  proprietary 
body  to  allow  persons  to  occupy  part  of  the  common  land  for  their  use  and 
benefit  in  such  a  way  as  to  acquire  a  right  of  user,  and,  under  such  circum- 
stances, especially  after  a  long  lapse  of  time,  it  is  not  open  to  any  of  them 
after  partition  to  evict. 

It  is  not  a  question  w»hether  there  has  been  occupation  for  twelve  years  or 

not. 

73  of  1883. — Instance  of  a  right  upheld  to  retain  a  bara  occupied  for 
several  years. 

54  of  1886. — Where  weavers,  who  had  been  permitted  to  erect  looms  on 
common  lands,  subsequently  built  kothas  thereon  without  consent,  held,  the 
defendants,  so  long  as  they  used  the  land  for  carrying  on  their  trade,  could  not 
under  a  well-recognized  custom  be  ejected,  but  when  they  diverted  the  site  to 
another  purpose  not  warranted  by  the  grant,  they  forfeited  their  right  of  user 
and  were  liable  to  ejectment. 

144  of  i8<)0. — .S'.'i'  2  ; 

See  also  40  of  1868  ; 

but  land  granted  either  for  residence  or  trade  purposes  can- 
not be  used  by  the  grantee  for  other  purposes. 

54  of  1886.— See  supra. 

19  of  1904. — As  a  kamin  generally  gets  land  from  the  proprietary  body 
on  the  implied  understanding  it  is  only  to  be  used  for  the  purposes  of  residence 
or  carrying  on  of  trade,  he  is  not  competent  to  build  a  mosque  or  temple  on  it 
without  the  consent  of  the  proprietor. 

10.  ADVERSE  POSSESSION  OF  KAMINS. 

P.  L.  R.  190CJ,  p.  142.-  -The  mere  fact  of  weavers  having  been  accus- 
somed  to  stretch  their  weaving  aijpar.itus  on  the  land  of  another  does  not  of 


31T 


itself  constitute  such  possession  as  can  be  considertd  adverse.  But  when  the 
©wners  are  resisted  in  taking-  possession  for  the  statutory  period  their  right  to 
recover  it  is  time-barred. 

11.  THE  RIGHT  TO  SWEEPINGS. 

88  of  191 5. — Plaintiffs,  as  gair-maJiks  of  Nizamabad,  Gujranwala,  sued 
that  the  refuse  of  the  village  was  not  the  exclusive  property  of  the  village  pro- 
prietors, notwithstanding  an  entry  in  the  Wajih-iil-arz. 

Held,  as  gair-maliks  dwell  on  sufferance  on  sites  belonging  to  the  pro- 
prietary body,  the  condition  in  the  Wajih-ul-'arz  was  binding  and  not  inequit- 
able. 

12.  THE  POSITION  OF  A  MALIK  QABZA. 

He  has  the  same  rights  in  his  house,  the  tenure  of  which  follows  the 
tenure  of  his  land,  as  a  full  proprietor — 67  of  1869,  39  of  1912.  (Mauza 
Pinnawal,  Multan). 

See  also  1 1  of  1879. 

IV.— THE  RIGHTS  OF  CHAMARS  AND  CHUHRAS. 

1.  THE  RIGHTS  OF  CHAMARS  AND  CHUHRAS  TO  THE  SKINS  OF 

ANIMALS  DYING  IN  THE  VILLAGE  IS  AN  OLD  ESTAB- 
LISHED CUSTOM,  WHICH  WAS  HELD  VALID  IN 

II  of  1900. — A  custom  under  which  the  plaintiffs  claimed  the  value  of  a 
skin  in  return  for  certain  customary  services  is  not  an  unreasonable  one  or  in  - 
valid. 

But  the  right  is  only  exercisable  when  in  return  for  such  right  customary 
services  have  been  rendered. 

2  of  1896  F.  B. — Certain  Chuhras  of  Kasur  claimed  to  be  entitled  to  half 
the  value  of  skin  dying  in  the  town  as  against  the  Chuhras  who  actually  dis- 
posed of  the  carcases,  and  who  would  ordinarily  have  been  entitled  to  the 
whole  value.  The  custom  was  shown  to  be  an  old  one,  and  frequently  en- 
forced. Held,  such  a  custom  was  invalid  as  being  unreasonable.  The  plaintiffs 
would  be  entitled  to  such  skins,  the  carcases  of  which  they  disposed  of. 

P.  L.  R.  4  of  1912. — Non-proprietory  residents  of  a  village  are  not  bound 
by  the  provisions  of  a  Wajib-ul-arz  giving  Chamars  the  right  to  skins  in  a 
goshala  managed  by  themselves. 

2.  STATUS  OF  CHAMARS. 

28  of  1882. — They  are  not  village  officers. 

3.  RIGHT  OF  DECLARATION. 

115  of  1883. — Plaintiffs  sued  for  a  declaration  they  were  entitled  to  two- 
third  shares  in  all  skins  of  animal?  dying  in  the  "panna,"  on  the  grounds  of 
inheritance  as  against  defendants  who  were  alleged  in  the  past  to  have  appro- 
priated more  than  their  share,  t)he  plaintiffs  seeking  to  protect  future  rights — 
held,  such  a  suit  was  not  maintainable  under  section  42,  Specific  Relief  Act. 

4.  JURISDICTION. 

C.  A.  93  of  1881  ;  28  of  1882. — A  suit  to  recover  the  value  of  a  hide  valued 

at  Rs.  10,  by  Chamars  on  the  l.as's  of  (    stom  is  lri;iblc  bv  a  Small  Cause 
Court,  even  when  the  title  is  denied. 
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I.— GENERAL. 

The  question  as  to  whether  absentees  lose  their  rights 
in  land  by  absence  depends  on  whether  there  has  been 
abandonment  or  not. 

The  origin  of  the  right  to  recover  after  absence  is  dis- 
cussed by  Boulnois,  J.,  in  84  of  1874,  where  he  shows  that  the 
customary  ideas  of  the  people  recognized  the  right  of 
absentees  to  recover,  the  possession  in  absence  being  in 
trust. 

The  general  rule  appears  to  be  this — 

Custom  recognizes  a  general  right  of  absentees  to  recover 
on  return,  and  the  person  in  possession  holds  in  trust  for  the 
absentee.: 

If  the  absentee  left  with  no  intention  of  returning,  then 
he  cannot  recover  after  12  years'  absence.  If  he  went  away 
with  no  intention  of  abandoning  he  can  recover  at  any  time 
in  his  life,  and  his  son  can  recover  in  12  years  from  his  death. 

But  even  during  his  life,  if  the  man  in  possession  has 
started  setting  up  an  adverse  title  to  the  knowledge  of  the 
absentee,  then  limitation  begins  to  run  from  that  date. 

An  entry  in  the  Wajih-ul-arz  promising  to  restore  is 
evidence  that  the  person  in  possession  had  no  intention  to 
set  up  an  adverse  title,  but  if  he  gets  his  ownership  recorded, 
and  the  absentee's  name  expunged  that  shows  an  intention 
to  set  up  an  adverse  title. 

In  regard  to  joint  property,  adverse  possession  can  only 
commence  under  any  circumstances  by  a  clear  and  unequi- 
vocal assertion  of  such  adverse  holding. 

II.— FACTS  SHOWING  ABANDONMENT  AND 
LOSS  OF  RIGHT. 

153  of  1871.— Residence  in  other  village  for  a  number  of  years,  without 
claiming  property,  engaged  in  other  occupations,  occasional  visits  to  village. 

15  of  1873. — Ditto.  Acceptance  of  small  portion  of  land  to  cultivate  as 
tenant. 
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34  of  1874. — 45  years  before  suit  A.,  M.  and  H.  left  their  village.  A. 
returned,  and  at  settlement  agreed  to  restore  to  M.  and  H.  on  return.  In 
1864  A.  died  and  his  sons  succeeded.  In  1868  M.  and  H.  returned  receiving 
i/32nd  of  their  share.  Up  to  1868  M.  and  H.  lived  in  a  village  close  by  as 
tenants.    In  1870  M.  and  H.  sued  for  whole  land. 

78  of  1875. — In  1850  land  in  suit  was  in  possession  of  defendant's  father, 
when  an  entry  was  made  in  the  settlement  record  to  the  effect  that  defendant's 
father  held  possession  of  A.  B.'s  share,  who  was  absent,  and  agreed  to  restore 
the  land  when  he  returned.  A.  B.  never  did  return,  but  died  in  neighbouring 
village,  where  he  iheld  land  in  1872.  His  son  then  sued  to  recover.  Held 
A.  B.  had  abandoned  land,  and  also  the  entry  was  personal  to  the  actual 
absentee. 

47  of  1876. — At  settlement  ('17  ytears  before  suit)  land  recorded  as  M.,  S. 
and  K.'s  (absent  30  years)  and  held  by  G.,  a  cousin,  with  promise  to  restore. 
Land  was  joint  ancestral  khata;  M.,  S.  and  K.  resided  25  or  30  kohs  away 
and  died  without  claiming;  within  12  years  of  their  death  descendants  who 
had  grown  up  in  neighbourhood  sued. 

49  of  1876. — In  1847  proprietors  left  without  making  any  arrangements 
re  land,  and  died  in  1867,  Ijhere  being  a  general  clause  in  Wajib-ul-arz  per- 
mitting absentees  to  recover.  In  1875  son  sued.  Occupiers  were  not  related 
to  absentee.    Absconding  is  clear  proof  of  intention  to  abandon. 

54  of  1876. — Land  acquired  by  grand-father  of  P.  and  D.  and  entered 
in  1852  as  owned  by  P.  D.,  occupied  land,  and  P.  was  absent  for  20  years  in 
Patiala,  holding  other  land  and  in  no  way  concerned  himself  about  land  in 
suit.    No  provision  in  Wajih-ul-arz  re  return. 

114  of  1880. — Standing  by  after  return  to  village,  and  recovering  por- 
tion, and  allowing  remainder  to  be  partitioned  among  occupiers  without  ob- 
jection. 

N.  and  S.,  two  brothers,  were  out  of  possession  at  first  settlement,  the 
former  residing  in  the  village  and  the  latter  being  recorded  an  absentee.  In 
the  Wajib-ul-arz,  whiah  was  for  a  10  year  settlement,  to  which  period  the 
operation  of  its  provisions  was  expressly  limited,  there  was  a  provision  that 
absentees,  on  their  return,  would  be  entitled  to  recover  theirs  land  on  payment 
of  losses,  and  with  regard  to  N.,  there  was  a  distinct  agreement  on  the  part 
of  the  two  proprietors,  who  held  a  portion  of  his  share,  that  tohey  would  re- 
store it  to  him,  when  lie  was  in  a  position  to  cultivate  the  land  with  his  own 
ploughs  and  cattle. 

In  the  second  settlement  of  1865  neither  of  the  above  agreements  was 
repeated.  Bobh  N.  and  S.  died  more  than  12  years  before  the  present  suit, 
the  latter  without  sons.  In  a  suit  by  two  sons  of  N.  to  recover  their  father's 
and  uncle's  share,  held 

(1)  that  as  regards  S.'s  land  the  suit  was  barred  by  limitation  as 
S.  had  died  1 2  years  before  suit ;  and 

(2)  as  regards  N.'s  land  the  plaintiffs  were  not  in  ri  position  to 
enforre  the  special  agreement  which  only  enured  for  the  term 
of  the  first  settlement. 
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Held  further  that  plaintiffs  had  shewn  by  their  conduct  that  they  had 
abandoned  their  rights  in  the  land  claimed,  inasmuch  as  they,  while  in  the 
village,  had  allowed  the  occupiers  to  partition. 

C,  A.  824  of  1881. — Leaving  village  for  another  district  and  there  culti- 
vating other  acquired  land  without  taking  any  steps  for  at  least  30  years  to 
assert  right,  notwithstanding  a  promise  to  restore. 

38  of  1885. — In  this  suit  certain  absentee  proprietors  sougiht  to  recover 
possession  of  their  land,  and  it  appeared  that  at  the  first  settlement  the  plain- 
tiff's ancestors  were  recorded  as  absentees,  while  on  behalf  of  the  defendants 
in  possession  the  condition  was  laid  down  that  when  the  absentees  should 
come  and  settle  in  the  village,  they,  the  (holders,  would  make  the  land  over  to 
them.  At  the  revised  settlement,  the  plaintiffs  were  recorded  as  absentees 
for  16  years,  but  a  petition  was  taken  from  the  defendants  by  the  settlement 
officer,  in  which  they  promised  to  give  the  plaintiffs  their  share  when  they 
came  and  settled  in  fahe  village.  It  was  found  that  during  the  19  years  pre- 
ceding the  suit  plaintiffs  had  neither  demanded  the  land,  nor  taken  rent  from 
it,  nor  settled  in  the  village  or  obtained  possession,  but  had  remained  absent 
in  a  village  some  10  kohs  away.  Held,  there  was  abandonment  and  pro- 
mise to  restore  was  of  no  avail. 

104  of  1889. — A.  and  B.  were  joint  owners.  In  1857  A.  sued  B.  for 
share,  got  decree  and  formal  possession  in  execution.  In  1861  A.  asked  for 
partition,  B,  said  A.'s  share  was  one-third  and  offered  it,  but  A.  refused.  A. 
after  this  was  never  in  joint  possession,  but  was  continuously  absent  from 
village. 

109  of  1892. — Leaving  ancestral  village  in  1854,  going  far  away  and 
dying  there.    Suit  by  son  10  years  after  death. 

118  of  1893. — Where  for  more  than  a  generation — viz.,  since  1852,  P. 
and  his  fatiher,  who  resided  only  5  kohs  away  cultivating  other  land  sufficient 
for  his  maintenance,  had  taken  no  concern  with  the  land  of  which  they  were 
recorded  absentee  owners  in  1852  and  1865.  In  settlement  of  1852  it  was 
recorded  P.  had  left,  owing  to  poverty,  leaving  land  with  his  co-sharers,  who 
had  undertaken  to  restore. 

30  of  1901. — P.'s  father  left  village  before  1869;  neither  the  nor  P.  made 
any  claim  to,  or  interested  themselves  in  the  land  of  which  they  had  been  re- 
corded owners  till  1899. 

In  settlement  of  1869  there  was  a  promise  to  restore  on  return,  which 
was  not  repeated  in  the  settlement  of  1879. 

85  of  1909. — Owners  without  arranging  to  pay  for  revenue,  left  20  years 
before  entry  made  in  Wajib-ul-arz  promising  to  restore.  P.  for  40  years  had 
no  connection  with  the  land.  Held  also,  the  entry  did  not  constitute  a  trust 
antedating  to  original  abandonment. 

29  of  1910. — Long  absence,  silence  and  inaction  are  evidence  of  abandon- 
ment. 

Plaintiff  sued  to  recover  certain  shares  in  a  joint  holding  from  defendants 
who  had  been  absent,  and  whose  ancestors  had  been  absent  from  the  village 
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for  a  very  long  period,  alleging  that  defendants  had  returned  lately  and  taken 
possession  of  the  shares,  the  right  to  whicih  had  lapsed  through  long  dispos- 
session. Held,  that  in  such  a  case  the  circumstances,  and  especially  the 
silence  and  inaction  of  defendants  and  their  ancestors  are  evidence  of  aban- 
donment, and  therefore  the  possession  of  defendants  and  their  ancestors 
ceased  when  they  left  the  village  and  ceased  to  take  a  share  of  the  profits. 
Hence  inasmuch  as  limitation  began  to  run  ag'ainst  defendants  more  than  12 
years  before  suit  their  rights  were  extinct  under  article  142. 

P.  W.  R.  184  of  191 1. — A.,  B.  and  C,  3  brothers,  owned  land  in  suit 
jointly.  At  first  settlement  in  1852  C.'s  line  were  in  possession,  others  being 
absentees.  In  1881  same  entry,  absentees  being  shown  as  absent  for  2  or  3 
generations.  The  holders  asked  they  should  be  recorded  as  sole  owners,  but 
on  objection  by  A. 's  descendants  Settlement  Superintendent  ordered  the  en- 
tries should  stand  till  decision  by  Civil  Court.  No  one  went  to  Court  and  till 
igoo  C.'s  descendants  held,  paying  no  share  to  any  one.  In  1900  one  of  A.'s 
descendants  died,  and  his  son  was  recorded  in  his  place  without  appearance 
of  parties. 

In  1905  absentees'  names  were  removed,  D.,  the  last  of  A.'s  line,  con- 
senting. The  Wajib-t4l-arz  had  fixed  12  years  for  the  return  of  absentees.  B.'s 
descendants  sued  for  possession.    Abandonment  held  proved. 

P.  L.  R.  72  of  1913. — Leaving  land  in  possession  of  a  person,  not  related 
to  the  owner,  and  having  no  concern  with  it  for  20  years,  and  living  in  another 
village  7  or  8  miles  off,  cultivating  other  land  there,  and  allowing  occupiers 
to  mortgage. 

96  of  1 9 19. — Evacuation  of  whole  of  property  and  departure  from  village 
for  good  by  ancestors. 

See  also  1 15  of  1876  ;  C.  A.  1824  of  1882  as  153  of  1871. 

III.— FACTS  NOT  AMOUNTING  TO  ABANDONMENT. 

73  of  1874. — p.  left  village  26  years  ago,  married  and  took  service  in 
Jammu.  He  occasionally  came  to  village  to  see  relatives.  Two  years  after 
leaving  D.  took  the  land,  but  in  both  settlements  entered  in  P.'s  name  as  ab- 
sentee.    Wajib-iil-arz  provided  absentees  could  recover. 

84  of  1874. — In  the  settlement  of  i860,  plaintiff's  father  was  absent, 
having  left  his  village  about  1850,  and  taken  up  his  residence  in  another  vil- 
lage, 2  kolis  away.  D.  was  in  villag'e  at  settlement,  when  it  was  recorded  he 
would  restore  plaintiff's  father's  share  on  return.  Plaintiff's  father  died 
about  1870,  and  the  entry  in  the  records  came  to  plaintiff's  notice  in  1872, 
and  he  sued  in  1874.  Held,  D.  held  in  trust  for  plaintiff's  fat\her,  and 
plaintiff,  having  sued  in  12  years  from  his  father's  death,  was  entitled  to 
possession. 

The  inference  to  be  drawn  from  such  entries  at  settlement  is  that  the 
land  is  held  in  trust  for  the  absentee,  but  the  party  in  possession  may  convert 
his  possession  from  permissive  to  adverse,  by  taking  sufficient  steps  to  signify 
that  hevholds  for  his  own  benefit  alone,  and  the  absentee  may,  by  his  conduct, 
show  abandonment  of  his  rights. 

37  of  1875.^ — 1856  left  village,  where  he  cultivated  partly  with 
his  uncle,  and  went  to  live  with  his  uncle's  enen>ies,  living  all  his  life  with- 
out claiming  land  in  its  neigdibourhood.     Such  are  acts  tending  to  show 
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abandonment,  but  are  consistent  with  retention  of  right.  N.  died  in  1859.  Son 
aged  20  sued  in  1874. 

46  of  1875. — D.  (P.'s  father)  died  while  in  possession  in  1845,  P.  being 
an  infant.  In  1846  entry  made  that  D.'s  brothers  had  absconded,  taking 
P.  with  them.  Entry  also  or  promise  by  pattidars  in  possession  to  restore. 
Both  brothers  died  and  in  1853  P.  who  came  of  age  in  1861,  and  his  motJier 
returned  and  were  recorded  as  owners  in  the  abadi.  They  then  left  the 
village  and  in  1863  proprietors  had  names  of  D.'s  brothers  removed  and 
themselves  recorded  as  owners  of  D.'s  share.    P.  sued  in  1873. 

75  of  1880. — Land  originally  belonged  to  P.'s  father  who  died  before 
first  settlement,  and  uncle  who  died  during  t\hat  settlement.  P.  absent  at 
both  settlements,  D.  in  possession  with  promise  to  restore.  D.  acted  as  agent 
for  P.'s  uncle's  widow,  his  sister,  and  his  possession  was  recorded  as  on  her 
behalf.  Ten  years  before  suit  P.  returned  and  got  his  own  share,  cultivating 
partly  with  D.    The  widow  then  died  and  he  sued  lor  her  share. 

18  of  1886. — Absence  from  British  Territory  for  21  years,  settling  in 
Mandi,  mortgaging  share  in  other  property,  giving  his  co-sharers  right  to 
redeem. 

84  of  1888. — Mere  absence  does  not  cause  loss  of  rights  unless  adverse 
title  set  up  ;  the  question  is  whether  byi  his  conduct  plaintiff  has  voluntarily 
given  up  his  share  intending  tliat  his  right  to  it  should  cease.  P.  went  to 
mother's  village  15  kuJis  off  owing  to  poverty  and  came  often  to  the  village 
on  occasion  of  ceremonies  while  2  occupiers  admitted  his  right. 

9  of  1890. — At  first  settlement  P...'s  grandfather  absent.  At  second, 
father  present  and  in  possession.  In  1872  P.  got  share  of  compensation 
under  Land  Acquisition  Act.  In  1879  D.  got  further  compensation  on  behalf 
of  P.  absentee. 

62  of  1890. — P.'s  father  owned  land  in  Amritsar  and  Ambala.  Lived 
in  both,  but  mostly  in  latter  ;  never  had  personal  possession  of  Amritsar  pro- 
perty or  derived  profits  therefrom.  In  first  settlement  recorded  as  tempora- 
rily absent,  in  second  present  and  shown  as  co-sharer. 

43  of  1901. — On  the  death  of  the  original  owner,  20  years  ago,  his 
widow  succeeded  him  ;  she,  being  unable  to  pay  a  sum  of  Rs.  98-10-0  due 
to  Government  on  account  of  land  revenue,  left  the  village,  and  went  away 
to  her  parents.  The  plaintiffs,  being  reversioners,  were  asked  to  take  up 
the  land,  and  pay  the  revenue  due,  which  tliad  been  realized  from  defendant 
as  lambardar,  who  was  also  a  distant  relation.  They  declined,  saying  that 
after  the  death  of  the  widow  they  would  set  up  their  claim  in  the  form  they 
might  consider  proper.  Defendant  then  asked  to  be  put  in  possession  of  the 
land  as  he  had  already  paid  the  amount  due  from  the  defaulter  and  promised 
to  give  it  up,  after  cutting  the  standing  crop,  whenever  the  widow  paid  him 
Rs.  98-10-0;  thereon  the  widow  was  recorded  absent,  and  defendant  as  in 
possession  of  her  land.  Shortly  after  the  widow  died,  having  made  no  eft'ort 
to  regain  her  land.  In  1885  the  land  was  entered  in  the  name  of  the  widow's 
husband's  mother,  also  an  absentee,  defendant  being  recorded  in  possession 
as  before.  The  mother-in-law  died  10  years  before  the  present  suit,  and 
plaintiffs  now  claimed  possession  from  the  defendant  on  payment  of 
Rs.  98-10-0.  Defendant  pleaded  limitation,  and  all  abandonment  of  their  rights 
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by  plaintiffs  on  the  widow's  leaving  the  village  and  the  land  being  offered 
them  by  the  Revenue  authorities.  Held,  no  abandonment  had  been  proved 
either  on  the  widow's  or  the  plaintiff's  part.  The  fact  of  the  widow's  going 
to  her  parents  at  a  time  of  distress  did  not  indicate  any  intention  to  give 
up  her  life  interest  in  her  land,  but  even  had  any  such  intention  on  her  part 
been  proved,  the  plaintiffs  would  not  have  been  bound  as  they  did  not  derive 
their  title  from  her.  The  plaintiffs  declining  to  take  land  in  1879,  when  called 
on  by  the  Revenue  authorities,  cannot  be  held  to  amount  to  abandonment,  as 
their  title  to  possession  had  not  accrued  at  that  time.  Also  that  the  circum- 
stances, under  which  the  defendant  obtained  possession  in  1879,  and  the 
mutation  of  the  mother-in-law's  name  in  1885  indicated  the  nature  of  defend- 
ant's possession.  In  order  to  be  adverse  the  possession  must  be  like  that  of 
an  owner  and  with  an  intention  on  the  part  of  the  holder  to  hold  the  property 
for  himself  as  such.  The  mere  holding  of  the  property  without  such  intention 
does  not  confer  a  presumptive  title  or  extinguish  that  of  the  original  proprietor 
out  of  possession. 

P.  L.  R.  146  of  1903. — The  father  and  uncle  of  plaintiff  were  recorded 
as  absentees  in  1851,  with  a  note  that  they  could  reclaim  on  return.  This 
latter  entry  was  not  repeated  in  1885,  but  plaintiff's  name  and  his  uncle's 
were  sihown.  Plaintiff  claimed  to  take  his  own  share  and  his  uncle's,  and 
the  occupiers  in  i8go  in  a  sale  deed  covenanted  with  the  vendees  that  if  the 
absentees  returned  and  claimed  their  share  they  would  make  up  the  deficiency 
from  their  own  land.  Plaintiff  sued  in  1900 — held  no  abandonment  or  ad- 
verse possession. 

53  of  1907. — Mere  non-occupation  and  non-cultivation  of  unculturable 
land  does  not,  in  absence  of  intention  to  abandon  or  adverse  possession, 
amount  to  abandonment. 

P.  W.  R.  97  of  1908. — ^Plaintiffs  and  their  ancestors  were  recorded  as 
owners  in  1868  and  1892.  In  1868  plaintiffs'  fathers  were  shown  as  minors 
defendants  as  in  possession  on  their  behalf.  Plaintiffs  were  out  of  possession 
for  many  years  and  took  no  suhare  of  produce. 

120  of  1908. — An  absentee  in  a  common  holding,  who  leaves  his  pro- 
perty in  the  hands  of  a  co-sharer,  asserts  his  right  to  succeed  a  relative  when 
a  succession  opens  out,  and  objects  on  the  first  invasion  of  his  rights,  cannot 
be  deemed  to  have  abandoned  his  property  as  in  such  cases  mere  length  of 
time  does  not  affect  his  rights. 

The  facts  of  case  were  as  follows  : — 

Plaintiff's  father  in  1851  was  shown  as  absent,  with  a  promise  that  his 
share  would  be  restored  on  return.  His  whereabouts  were  well-known,  he 
being  in  a  village  12  or  14  kohs  away,  where  he  had  been  adopted  by  a 
maternal  relative.  In  1859  he  claimed  to  succeed  collaterally  to  a  share,  and 
was  recorded  as  part  owner  thereof.  In  1880  he  was  again  shown  as  gair- 
kahiz  co-sharer.  From  1870 — 1880  co-sharer  in  possession  alone  sued  tenants 
for  rent.  In  1903  co-owner  in  possession  applied  to  have  absentee's  name 
struck  off,  but  plaintiff's  father  objected.  In  1905  plaintiff's  father  died; 
plaintiff's  mother,  on  death  of  her  husband,  set  up  plaintiff's  title — there  was 
punged,  then  sued  for  possession. 
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P.  W.  R.  13  of  1910.5— At  settlement  of  1862,  the  ancestors  of  P.  and  D. 
were  recorded  as  co-sharers,  but  D. 's  ancestors  as  absentees.  D.'s  grand- 
father died  very  many  years  ago,  but  neither  he  nor  his  son,  D.,  made  any 
attempt  to  regain  possession  of  the  land,  though  hving  only  a  few  kohs  off  and 
visiting  village  from  time  to  time.  On  D.'s  death  defendants  were  recorded 
as  owners  gair-kabis.  In  1905  P.  asked  Settlement  Officer  to  strike  out 
names,  but  was  referred  to  civil  suit.  Held,  no  abandonment  or  adverse 
possession. 

P.  W.  R.  125  of  191 1. — A.  after  settlement  of  1868,  left  and  settled  in 
another  village  in  same  district,  leaving  his  share  in  a  joint  holding  in  posses- 
sion of  his  brothers,  who  paid  Rs.  60  on  account  of  revenue,  and  fakawi  due 
from  him.  On  his  death  in  1889  his  son  was  recorded  as  co-sharer,  and  was 
not  removed  till  he  sued  for  possession  in  1906.  Held,  no  abandonment  or 
adverse  possession. 

P.  W.  R.  126  of  igii. — Mere  long  absence  (50  years)  coupled  with  settle- 
ment abroad  in  Central  India  of  a  co-sharer  does  not  amount  to  abandonment, 
which  would  ripen  in  12  years  to  loss  of  rights  if  the  circumstances  show  he 
had  no  intention  to  relinquish.  Mere  possession  for  12  years  does  not  amount 
to  adverse  possession,  unless  acts  show  the  occupier  had  animus  of  holding 
adversely. 


IV.— EFFECT  OF  LONG  ABSENCE. 

See  n. — 34  of  1874;  47  of  1876;  49  of  1876;  54  of  1876;  C.  A.  824  of 
i88i  ;  109  of  1892  ;  1 18  of  1893  >  3°  of  1901  ;  85  of  1909 ;  29  of  1910 ;  P.  L.  R. 
184  of  191 1  and  P.  L.  R.  72  of  1913. 

See  III.— 73  of  1874  ;  84  of  1874 ;  27  of  1875  ;  18  of  1886 ;  84  of  1888 ;  43 
of  1901  ;  P.  W.  R.  97  of  1908 ;  120  of  1908 ;  P.  W.  R.  126  of  191 1. 

84  of  1874. — Absence  for  a  very  long  period  is  some  evidence  of  intention 
to  abandon. 

78  of  1875. — Absence  for  21  years  in  a  neighbouring  village  without  as- 
sertion of  right — abandonment; 

47  of  1876. — Forty-seven  years'  absence — abandonment. 

38  of  1878. — F.  and  A.  were  absentees  at  first  settlement  (1854)  and  land 
was  in  possession  of  occupiers  with  promise  to  restore.  Promise  to  restore 
was  repeated  in  1867  settlement  only.  Occupiers  partitioned,  owners,  being 
15  kohs  away,  never  returned.  Son  and  nephew  sued — abandonment.  Long 
absence,  though  residing  near,  no  steps  being  taken  to  assert  claim,  raises 
strong  presumption  of  abandonment  which  is  not  effected  by  entry  in  settle- 
ment papers^  promising  to  restore. 

C.  A.  2095  of  1883. — Absence  with  defendants  for  22  years  in  neigh- 
bouring village  15  kohs  away,  no  assertion  of  right,  and  allowing  defendants 
to  return  and  recover — abandonment,  promise  to  restore. 

38  of  1885. — Entered  for  16  years  in  two  settlements  as  absent.  For  19 
years  prior  to  suit  no  claim,  though  living  only  to  liohs  away — abandonment. 

C.  A.  2095  °f  1883.— Mere  long  absence  is  not,  per  se,  abandonment. 
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121  of  1884. — Twenty-one  years'  absence — not  abandonment. 

Plaintiff's  father  left  the  village  in  1850 ;  his  two  sons  resided  in  another 
village  where  they  had  land  to  support  them,  and  never  claimed.  In  1881, 
plaintiff  came  forward,  had  their  names  recorded,  and  words  gair-kabiz  ex- 
a  promise  to  restore. 

See  also  115  of  1876  and  53  of  igoi. 

v.— EFFECT  OF  PROMISE  TO  RESTORE. 

f.    RULINGS  THAT  IT  ENTITLES  ABSENTEE  TO  RECOVER. 

C.  A.  371  of  1866. — An  entry  of  a  promise  to  restore  on  return  .shows  the 
occupation  to  have  been  permissive,  and  not  adverse. 

4  of  1 87 1. — Defendants  purchasers  from  promisors.  Held,  absentees 
returning  14  years  after  sale  entitled  to  recover. 

5  of  1 87 1. — Where  W aiih-iil-arz  provides  that  absentee  proprietors  shall 
on  return  recover  held  the  holders  took  in  trust  the  shares  of  the  absentee, 
and  that  a  claim  to  recover,  30  years  after  the  cessation  of  possession,  Was 
not  barred.  \     ;  1 

68  of  1874  )  Admission  made  48  years  after  absentee  went  away 
73  of  1874.  '  returned  12  years  after. 

84  of  1874. — Return  of  son  within  12  years  of  father's  death,  father  hav- 
ing been  absent  20  years. 

37  of  1875. — Return  of  son  18  years  after  absence. 

See  also  C.  A.  833  of  1881  ;  43  of  1901  ;  P.  W.  R.  146  of  1903;  120  of 
1908,  supra. 

CONTRA. 

C.  A.  824  of  1881.  \  The  presumption  arising  from  long  absence  and 
141  of  1883.  j-omission  to  assert  right  that  there  has  been  abandon- 
121  of  1884.  J  ment  is  not  affected  by  a  promise  to  restore. 

85  of  1909. — An  entry  in  the  record  of  rights  that  when  the  plaintiff 

absentees,  who  left  their  land  20  years  previously  without  making  any  ar- 
rangements for  the  payment  of  revenue,  return  and  want  the  land,  they  can 
take  it  back,  does  not  constitute  a  trust,  antedating  to  the  original  abandon- 
ment by  the  plaintiffs,  and  that  the  paintiffs,  having  failed  to  prove  that, 
witliin  the  last  40  years  they  have  had  any  connection  witli  the  land  or  shared 
its  profits,  the  respondents  have  acquired  adverse  title. 

See  also  34  of  1874  ;  73  of  1874  '■>  4^  of  ^^75  !  7^  of  1875  ;  46  of  1876 ;  49  of 
1876;  115  of  1876;  38  of  1878;  75  of  1880;  114  of  1880;  C.  A.  2095  of  1883; 
C.  A.  1223  of  1886;  log  of  1892  ;  118  of  1893  ;  30  of  1901  ;  43  of  1901  supra. 

3.    POSITION  OF  OCCUPIERS  WHERE  PROMISE  TO  RESTORE. 

5  of  1 87 1. — They  hold  in  trust. 
73  of  1874. — They  hold  in  trust. 

84  of  1874. — They  hold  in  trust,  but  son  of  absentee  can  only  enforce 
trust  if  he  sues  in  12  years  from  father's  deatli. 

hut  see 

85  of  1909.  ■  .       .  ^ 
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VI.— EFFECT  OF  ONCE  ABANDONING. 

84  of  1874. — If  there  has  been  once  an  intention  to  abandon,  mere  change 
of  intention  cannot  have  any  effect  on  Hmitation. 

85  of  1892,  I".B.  1     The  owner,  who  has  left  with  intention  to  abandon, 
290!  nji'J- i within  .12   years  of   suit  for   possession,  does  not,  by 
mere  act  of  abandonment,  lose  his  proprietary  rights.    The  title  will  prevail 
if  not  extinguished  by  limitation. 

Contra. 

C.  A.  1069  of  1880  to  effect  that  once  land  is  left  without  Intention  to  re- 
turn the  right  is  lost  altogether. 

VW.—ONUS  AS  TO  ABANDONMENT. 

38  of  1885. — If  absent  for  over  12  years,  onus  is  on  absentee  to  show 
no  abandonment. 

84  of  1888. — In  cases  of  long  absence,  where  occupier  has  suffered  no 
loss  or  burden,  tlie  indications  of  a  final  surrender  of  right  by  P.  will  have 
to  be  very  clear. 

120  of  1908. — Ditto. 

VIM.— ABANDONMENT  OF  JOINT  PROPERTY. 

See  Limitation. 

84  of  1888. — iVTere  absence  from  possession  is  not  abandonment. 

118  of  1889. — In  joint  ancestral  property  the  possession  of  one  co-sharer 
is  the  possession  of  all.  The  co-sharer  in  possession  must  show  that  the  other 
co-sharers  were  excluded  more  than  12  years  ago-  and  that  they  abandoned 
their  rights. 

12  of  1899. — To  establish  a  title  by  adverse  possession  over  a  share  of 
joint  property  jointly  held,  if  a  title  can  be  so  established  at  all,  the  title  must 

be  asserted  adversely  in  the  clearest  and  most  unequi\ocr>l  and  unniistakeable 
manner. 

6  P.  L.  R.  of  1904. — Mere  fact  of  possession  o\  er  joint  propert}'  is  not 
adverse,  it  must  be  shown  when  the  possession  became  adverse  to  the  know- 
ledge of  the  opposite  party. 

39  P.  L.  R.  of  1906. — Ordinarily  in  case  of  property,  held  in  common, 
the  possession  of  the  co-sharer  is  tlie  possession  of  all.  Where  co-sharers 
set  up  adverse  possession  it  lies  on  them  to  show  when  tlieir  possession  be- 
came adverse  or  that  there  was  clear  and  definite  intention  to  abandon. 

120  of  igo8.\  As  in  a  common  holding  the  possession  of 
P.  L.  R.  124  of  191 5. j  one  co-sharer  is  the  possession  of  all,  mere 
occupation  and  enjoyment  by  one,  to  whatever  period  it  may  extend,  does  not 
constitute  an  adverse  possession  as  against  the  otlier  co-sharer,  unless  the 
one  in  possession  is  able  to  show  most  clearly  and  emphatirall)'  liis  own 
adverse  possession,  or  abandonment  by  the  otiier. 
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86  of  1909. — Where  plaintiff  absentees  had,  29  years  before  the  suit  for 
possession,  brought  a  suit  for  declaration  that  they  were  co-sharers,  the  cause 
of  action  being  that  in  consequence  of  the  hoodwinking  of  the  patwari  by  the 
defendant,  the  former  had  omitted  plaintiff's  names  from  the  list  of  proprie- 
tors in  the  naqsha  girdawari  (which  suit  was  dismissed  in  default),  held  the 
conduct  of  defendants,  which  led  to  the  previous  suit  amounted  to  an  overt 
act  of  dispossession,  and  denial  of  title,  which  set  limitation  running. 

The  possession  of  a  sharer  is  ordinarily  possession  ol  his  co-sharer  in 
absence  of  overt  act  of  dispossession. 

29  of  1910. — Where  one  co-sharer  holds  another's  share,  the  latter  hav- 
ing simply  ceased  to  hold  actual  possession,  the  holder's  possession  implies 
constructive  possession  by  the  proprietor,  but  where  the  absentee  had  aban- 
doned the  reverse  is  the  case,  so  where  there  has  been  clear  abandonment  for 
over  12  years,  the  occupier  is  entitled  to  recover  if  dispossessed. 

P.  L.  R.  48  of  1910. — Before  a  co- sharer  can  establish  a  plea  of  adverse 
possession  of  a  co-sharer  must  lie  very  clear  and  unequivocal  either  by  direct 
his  part  that  he  openly  and  to  the  knowledge  of  his  co-sharers  asserted  and 
claimed  exclusive  ownership  of  the  land,  of  which  he  claims  to  have  been  in 
adverse  possession,  and  that  he  did  so  more  than  12  years  before  suit. 

Also  that  the  evidence  of  relinquishment  when  the  property  is  left  in  the 

possession  of  a  co-sliarer  must  he  xery  clear  and  uncqui\-oca!  either  by  direct 
act  or  course  of  conduct. 

At  the  settlement  of  1852  the  lands  in  dispute  were  recorded  as  belonging 
to  the  ancestors  of  plaintiffs  and  defendants  in  co-ovv^nership,  but  it  was  en- 
tered that  the  defendant's  ancestors  were  absentees,  and  that  actual  possession 
was  with  the  ancestors  of  plaintiffs.  Neither  the  defendant's  grandfather, 
who  died  very  many  years  ago,  nor  defendant's  father,  who  died  3  or  4  years 
before  suit,  made  any  attempt  to  regain  possession.  Both  of  them  lived  near 
to  the  village,  and  defendant's  father  and  defendants  paid  periodical  visits  to 
the  village.  For  some  time  defendants  lived  in  a  house  in  the  village  given 
them  by  their  brotherhood.  Defendants'  names  were  recorded  as  gair-kabiz 
owners  on  the  death  of  their  father.  The  Revenue  Officer,  however,  struck 
out  the  words  gair-kabiz. 

The  land-revenue  was  all  along  paid  by  defendants'  ancestors  or  defen- 
dants. On  plaintiff's  suit  for  declaration  of  title,  held  they  had  failed  to 
establish  adverse  possession  or  defendants'  relinquishment. 

P.  f^.  R.  251  of  191 1. — A  person,  who  has  not  at  any  time  been  in  any 
other  position  than  that  of  a  co-sharer,  cannot  plead  adverse  possession,  and 
the  mere  fact  that  he  derives  his  title  from  one  co-sharer  does  not  enable  him 
to  assume  a  title  adverse  to  other  co-sharers. 

P.  W.  R.  239  of  1912. — Where  recorded  co-sharers  by  purchase  applied 
for  partition,  and  co-sharers  who  denied  their  right  were  referred  to  a  Civil 
Court,  no  suit  being  filed  and  partition  proceedings  being  dropped  for  17  years, 
the  chiinr.ints  in  interval  exercising  no  rights,  held  adverse  possession  began 
from  date  of  original  denial. 
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45  of  1914.— Possession  of  one  co-sharer  is  ordinarily  possession  of  all 
the  co-sharers,  but  the  co-sharer  in  possession  can  convert  his  possession  into 
adverse  possession  by  an  overt  act,  showing-  unequivocally  to  the  co-sharers 
that  in  future  he  intends  to  hold  for  himself  alone,  and  his  adverse  possession 
cannot  be  stopped  by  the  other  co-sharers  merely  by  affirmation  that  they  are 
co-sharers  or  by  niere  applications  for  partition.  The  plaintiffs  applied  for 
partition  denying  defendants'  title,  were  told  to  sue,  did  so,  suit  dismissed 
as  no  adverse  title  then  perfected,  held  possession  for  17  years. 

Mere  retention  by  the  Revenue  authorities  of  names  of  co-sharers  as  such, 
after  overt  act,  does  not  prevent  limitation  running-. 

See  also  P.  L.  R.  78  of  1909;  P.  L.  R.  102  of  1909,  and  P.  W.  R.  13  of 
1910;  64  of  1918  P.  C.  and  C.  A.  2610  of  1919. 


IX.— ABANDONMENT  BY  WIDOW. 

43  of  1901. — Has  no  effect  on  reversioners. 


X — SALE  OF  ABSENTEE'S  SHARE— VENDEE'S 
RIGHT  AGAINST  VENDOR. 

68  of  1877  F.  B. — Vendee  is  entitled  to  a  declaratory  decree  against  ven- 
dor that  he  is  the  purchaser  of  the  vendor's  right,  title  and  interest  therein 
whatever  it  may  be. 


XL— COMPENSATION  FOR  IMPROVEMENTS. 

37  of  1875. — 'i  ''^  occupier  is  entitled  to  such. 

P.  W.  R.  97  of  1908. — Where  occupier  has  been  in  possession  from 
1868  to  1905,  he  must  be  taken  to  have  been  fully  reimbursed  for  any  i)ossible 
expense. 

See  also  C.  A.  1254  of  1877. 

XIL— POWER  OF  OCCUPIER  TO  TURN  POSSESSION 
INTO  ADVERSE  POSSESSION. 

84  of  1874.—  Can  do  so  by  taking  sufiicient  steps  to  signify  he  holds  for 
own  benefit  alone. 

21  of  1876. — Adverse  possession  is  ripened  if  the  original  owner  does  not 
sue  in  12  years  after  refusal  to  restore. 

Plaintiff's  who  had  been  out  of  p<jssession  for  over  20  years,  were  absent 
at  settlement.     It  was  recorded  they  could  recover  on  paying  Rs.  200. 

In  185 1  they  returned  and  asked  the  Settlemejit  Officer  for  possession. 
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Defendants  in  possession  opposed  application,  and  plaintiffs  were  re- 
ferred to  a  civil  suit.  IMore  than  12  years  after,  plaintiffs  sued;  held  defen- 
dant had  adverse  possession. 

See  also  ruling-s  above,  and  cf.  C.  A.  1177  of  1872  ;  46  of  1875;  7^  of 
i875;C.  A.  837  of  1875. 


Xm.— LIMrTATION. 

(a)  .    Right  of  absentee  heirs. 

84  of  1874  F.  B. — Must  sue  in  12  yeais  of  absentee's  death. 

75  of  1875. — Must  sue  in  12  years  of  absentee's  death. 

In  1855  defendant  admitted  the  proprietary  right  of  P.  and  S.,  absen- 
tees. At  the  second  settlement  in  1863,  the  absentees  had  not  returned,  and 
defendant,  the  locum  tetiens  did  not  repeat  his  admission  or  make  any  engage- 
ment to  restore  the  land  to  the  absent  owners.  In  1875  P.'s  son  sued  defen- 
dants for  his  father's  share,  P.  and  S.  having  died  more  than  12  years  before 
suit,  held  plaintiff's  claim  was  time-barred. 

The  admission  by  the  locum  teuens  did  not  do  more  than  prevent  limita- 
tion running  against  the  absentee,  and  on  the  death  of  the  absentee  the  pos- 
session of  the  locum  tenens  immediately  became  adverse,  unless  the  admis- 
sion expressly  related  to  the  absentee's  descendants 

114  of  1880. — Must  sue  in  12  years  of  absentee's  death,  &c.,  notwith- 
standing promise  to  restore. 

See  also  4  of  1871  ;  40  of  1871  ;  C.  A.  153  of  1871  ;  68  cf  1874;  37  of  1875  ; 
46  of  1875 ;  C.  A.  833  of  1881  ;  109  of  1892. 

(b)  .    other  Cases. 

25  of  1877. — Where  P.  abandoned  land  in  1861,  and  D.  promised  to  res- 
tore in  12  years,  Held,  suit  to  recover,  after  12  years  had  elapsed,  was  time- 
barred. 

So  also  67  of  1870 ;  28  of  1876 ;  C.  A.  981  of  1880. 

18  of  1886. — Limitation  under  Art.  127  dates  from  date  of  exclusion 
from  share.  Such  exclusion  does  not  arise  by  mere  absence,  but  does  when 
name  is  excluded  from  lecords  at  instance  of  other  co-sharers. 

109  of  1892. — Art.  142  applies  lo  abandoner  or  his  heir — i.e.,  he  can  only 
recover  in  12  years  after  abandonment. 

P.  sued  on  6th  November  1890  for  possession  of  land,  alleging  it  to  be 
ancestral  property  of  his  father,  who  had  left  the  village  in  1844,  died 
in  Jhansi  in  1880  without  returning.  Held,  suit  was  time-barred  under  sec- 
tion 142  under  which  the  deceased  owner  or  anyone  claiming  under  him  had 
12  years  in  which  to  sue  for  possession,  to  be  reckoned  from  the  date  on  which 
the  said  owner  discontinued  possession  ;  possession  had  discontinued  in  1844, 
when  plaintiff's  father  had  left  the  village. 
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43  of  1 90 1. — For  facts  see  above. 

Held  Art.  141  was  applicable,  and  that  plaintiff's  suit  would  not  have 
been  barred,  even  if  adverse  possession  of  defendant  in  the  widow's  life  had 
been  proved,  as  plaintiff's  right  to  sue  did  not  accrue  till  after  the  death  of 
the  widow's  mother-in-law,  and  that  the  discontinuance  of  possession,  which 
might  )have  been  fatal  had  the  person  absconding  in  1879  been  a  male,  could 
not  for  the  same  reason  bar  the  application  of  Art.  141,  and  therefore  Art.  14a 
had  no  application. 

86  of  1909. — P.  absentees  had,  29  years  before  suit  for  possession,  sued 
for  declaration,  their  su't  being  dismissed  in  default.  Held,  conduct  of  de- 
fendants, who  had  got  P's  name  expunged  from  records,  was  overt  act  of 
dispossession,  such  as  to  start  limitation  running. 


29  of  1910. — As  86  of  1909. 


X.  ALLUVION-DILUVION 

INDEX. 

Page. 

f. — General  Statement  of  Law  ...  ...  ...  337 

!I. — Accretions  belong    to    Estate    to    which    they  have 

ACCRETED        ...  ...  ...  ...  ...  338 

III.  — Accretions  in  inENTii  iablk  state  other  than  in  situ        ...  338 

IV.  — Accretions  identifiable  in  situ      ...  ...  ..  339 

V. — Accretions  to  a  Maurusi  Tenure  and  right  of  Maurusis 

to  recover  submerged  land  on  re-appearance  ...  340 

VI. — Right  of  Adna  Malikan,  Mai.ikan  Qabza  and  Muafidars 

TO  recover  submerc;ed  land  on  re-appearance  ...  342 

VII.  — What  is  Gradual  Accretion  ...  (ei  ...  343 

VIII.  — Jurisdiction  ...  ...  >.-.  s^.  343 

IX. — Mahaz  ...  -  ,  t,.  ...  ^  344 


1 


X.-ALLUVION-DILUVION. 


I.— GENERAL  STATES^^EI^T  OF  LAW. 

1.  THE  LAW  ON  THE  SUBJECT  IS  CONTAINED  IN  REGULATION 

XI  OF  1825,  BUT  THE  RULES  ARE  SUBJECT  TO  CUSTOM. 
CUSTOM,  HOWEVER,  DOES  NOT  PREVAIL  WHERE  UNDER 
ACT  I  OF  1899  PERMANENT  BOUNDARIES  HAVE  BEEN 
FIXED  BETWEEN  RIVERAIN  ESTATES. 

2.  THERE  ARE  TWO  KINDS  OF  RIVER  ACTION— 

(a)    alluvion  or  gradual  accretion, 
(&)    avulsion  or  violent  change  of  a  river  bed. 

3.  — LAND  AFFECTED  MAY— 

(a)  be  so  gradually  and  imperceptibly  accreted  as  to  be 
unrecognizable  by  any  means, 

(6)  be  identifiable  by  means  of  comparison  ut 
boundaries, 

(c)    be  identiiiable  by  clear  signs  such  as  trees,  etc, 

4.  CASES  GENERALLY  REFER  TO  THREE  MATTERS— 

(a)  where  the  land  has  been  completely  transferred  to 
the  other  side  of  the  river, 

(b)  where  land  has  been  reformed  in  suit,  ] 

(c)  where  identifiable  land  has  been  accreted.; 

5.  THE  GENERAL  LAW  IS— 

{a)  all  accretions  by  alluvion  are  attached  to  the  land 
to  which  accreted,  if  unidentifiable, 

(6)  all  accretions  identifiable,  either  in  situ  or  by 
marks,  are  not  transferred, 

(c)  the  owner  of  land  does  not  lose  his  rights  therein 
simply  by  virtue  of  submersion, 

(d)  the  law  of  alluvion-diluvion  \^  not  applicable  as  to 
change  of  boundaries  where  the  boundaries  are  fixed. 
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II.  — ACCRETIONS  BELONG  TO  THE  ESTATE  TO 

WHICH  THEY  HAVE  ACCRETED. 

Regulation  XI  of  1825 
1.  GENERALLY. 

t 

23  of  1869. — The  general  rule  is  that  land  taken  away  is  lost  and  land 
thrown  up  belongs  to  land  to  which  it  is  added. 

15  of  1872. — The  general  rule  is  that  land  moved  by  alluvion-diluviou 
accretes. 

19  of  1876. — Jhelum  River.  Where  land,  which  has  been  submerged, 
forms  by  accretion  part  of  a  particular  estate,  the  owner  of  that  estate  is 
entitled  to  it,  and  the  rule  applies  when  land  is  accreted  to  a  maurusi 
tenure. 

83  of  1876. — No  question  of  identification  arises  in  cases  of  gradual 
accretion. 

7  of  1873. — Accretions,  however,  cannot  take  place  to  estates  no  longer 
existing. 

i.    ACCRETIONS  TO  MAURUSI  LANDS. 

19  of  1876. — See  I,  also  V,  p.  333. 

83  of  1876. — The  principle  applies  to  land  accreting  to  a  maurusi's  land, 
provided  he  is  still  a  maiinisi  of  the  land  to  which  the  accretion  takes  place. 

122  of  1876. — Where  land  forms  by  accretion  part  of  a  particular  estate 
niaurusis  have  the  same  right  as  inaliks  to  take  possession  thereof. 

Cf.  II  Agra  H.  C.  R.  206  and  XXI  Cal.  233. 

Contra. 

52  of  1879. — In  Jodhwal  on  River  Sutlej.  No  custom  exists  whereby 
iiiaufusis  can  demand  a  share  in  lands  added  to  the  village  by  accretion, 
even  if  the  accretion  adjoins  a  niaiiriisi  tenure. 

III.  — ACCRETIONS  IN  IDENTIFIABLE  STATE. 

The  owner  of  the  land  retains  ownership  when  it  is 
transferred  in  an  identifiable  state,  i.  e.,  other  than  in  situ.- 

23  of^l869  — Mauza  Duhotar,  Dera  Ismail  Khan,  on  River  Indus. 

Plan 


O 

Pltff.'s  villaKC. 


Old  bed.      Land  in  suit. 


New  bed. 


O 

Defdt.'s  village. 


The  general  rule  II  (i)  is  subject  to  the  exception  that  where  the  land 
thrown  up  appears  by  certain  signs,  such  as  trees,  to  be  the  land  that  was 
lost,  ownership  is  preserved.  In  the  particular  case  the  dispute  was  decided 
on  the  ground  that  the  boundaries  had  become  fixed  and  alluvion-diluvion  rules 
were  inapplicable. 

65  of  1869.— The  rule  of  kislilihaniia  does  not  apply  where  the  land  is 
identifiable. 
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72  of  1869. — Reformed  land  when  identifiable  belong's  to  the  original 
owner. 

15  of  1872. — Land  carried  away  to  tlie  opposite  bank  may  be  followed 
by  its  owner  provided  it  be  identifiable.  The  general  rule  is  that  land  mo\  ed 
by  avulsion  remains  that  of  the  old  owners. 

S3  of  1876. — The  rule  as  to  accretion  does  not  apply  where  the  land  is  in  a 
recognizable  state. 

48  of  1879. — Rule  of  kishtibamia  does  not  apply  where  the  land  is  identi- 
fiable.   Mauza  Machiwara  and  Gulam  Hussainwala,  River  Sutlej. 

36  of  1898. — Owing  to  changes  in  the  Chenab  river  bed  certain  land  was 
submerged  and  gradually  re-appeared  on  the  other  side  in  an  identifiable 
state,  where  it  was  occupied  by  the  owners  on  that  side  to  a  limited  extent. 
Then  the  river  bed  again  suddenly  changed  restoring  the  land  to  its  original 
side,  when  the  old  owners  re-occupied. 

HeJil,  they  were  entitled  to  do  so  since  the  land  was  identifiable  £5 
against  the  intermediate  holders,  and  their  claim  was  unaffected  by  the  fact 
they  had  not  followed  the  land  on  its  first  re-appearance. 

63  of  1903. — Sec  injra. 

P.  L.  R.  18  of  1904.. — The  general  principle  is  that  on  submersion  the 
owner  of  the  land  does  not  lose  his  right  to  the  site.  In  absence  of  special 
custom,  the  deep-stream  rule  does  not  operate  to  transfer  ownership  from 
the  original  owners  to  the  proprietors  on  tlie  other  side  of  the  river.  Mauza 
Kalan  (Gujrat)  and  Mauza  Ivaicshal  (Gujranwala) . 

P.  L.  R.  233  of  1913. — Mauza  Bet  Punnanhan,  Muzaffargarh.  A  plot 
of  land  belonging  to  some  aUi  vinlikan  submerged  cannot  on  re-appearance  be 
treated  as  shamilat  on  the  strength  of  an  entry  in  the  U'ajib-ul-afz  referring 
to  aihia.  7tiaJiks. 

Contra  in  particular  cases  where  by  custom  the  kishti- 
hanna  rule,  i.e.,  the  midstream  boundary,  prevails. 

56  of  1869  ;  12  of  1870  (Sutlej,  between  Tvapurthala  State  and  Ferozepore)  ; 
164  of  1883,  Mauza  Panjawar,  Una;  13  of  1900,  Mauza  Mianwal,  Jullundur, 
and  Bholawal,  Ludhiana. 

(Note. — As  on  all  these  rivers  the  fixed  boundary  has  been  established 
it  is  unnecessary  to  reproduce  obsolete  rulings.) 

SV.— ACCRETIONS  iDENTIFlABLE  IN  SITU. 

The  owner  of  the  land  retains  ownership  when  it  is  recog- 
nizable in  situ. 

V.  R.  L.  R.  321. — The  site  is  the  property,  and  the  law  knows  no  differ- 
ence between  a  site  covered  by  water  and  a  site  covered  by  crops,  provided 
the  ownership  of  the  site  be  ascertained. 

66  of  1901. — Where  land  had  been  submerged  for  30  years  and  had 
i"e-appeared  owing  to  recession  of  the  river  and  had  mainly,  if  not  entirch', 
belonged    to    plaintiffs,    held    the    re-appearance,    not    being    a  graikial 
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accretion  under  clause  i,  section  4,  Regulation  XI  of  1825,  and  the  land 
being  identifiable  in  situ,  plaintiffs,  who  owned  it  prior  to  its  submersion,  were 
entitled  to  its  possession. 

Mauza  Hamidwala,  Ferozepore. 

P.  W.  R.  18  of  1912.- — In  absence  of  some  cogent  reason  effect  should 
be  given  to  the  conditions  of  the  Wajib-ul-arz,  which  provides  that  if  lands 
are  washed  away  but  subsequently  re-appear  and  are  identifiable,  the  origi- 
nal proprietors  are  entitled  to  recover  on  payment  of  certain  fixed  dues  to 
the  ala  maJiks. 

Contra. 

7  of  1873. — Where  a  village  was  entirely  submerged  and  the  stream 
touched  the  boundaries  of  another  village  A,  and  then  receded  lea\  ing  certain 
land  behind,  and  the  owners  of  the  original  village  sued  on  the  ground  that 
the  land  was  identifiable  i)i  sitti,  held  as  that  village  had  ceaseci  to  exist  and 
there  was  nothing  to  which  it  could  accrete,  tiieir  suit  must  be  di.sniissed, 

18  of  1914. — nirote,  Talisil  Khushab  (special  custom).  :[(J}ia  iiiaUks 
lose  all  rights  in  favour  of  ala  nialikaii  on  submersion,  and  cannot  recover  on 
re-appearance. 

Exceptions  to  the  rule  where  the  kishtibanna  rule 
prevailed. 

53  of  1867,  65  of  1869,  Mauza  Bakriali,  Sialkote  and  Mabuta,  Gujrat; 
72  of  1869,  Mauza  Mahra,  Multan  ;  63  of  1903,  15  of  1904,  Mauza  Khanpur, 
Jhelum, 


V.^ACCRETIONS  TO  A  MAURUSI  TENURE  AND 
RECOVERY  OF  SUBMERGED  LAND  ON 
RE-APPEARANCE. 

ig  of  1876. — River  Jhelum.  The  rule  that  accretions  to  an  estate  go  to 
the  owner  applies  in  the  case  of  occupancy  tenants.  That  rule  gives  him 
the  right  to  take  possession  of  and  cultivate  land  reforming  as  an  adjunct 
to  his  property.  Also  the  mere  fact  that  the  landlords,  who  had  taken  parts 
at  different  times  when  it  reformed  (the  land  having  before  submersion  been 
the  maurusi' s)  had  held  it  did  not  disentitle  the  tenant  to  recover  within  12 
years  as  there  was  no  evidence  of  extinguishment.  The  mere  carrying 
away  by  the  river,  being  a  (\'ise  of  vis  major,  is  not  relinquishment. 

122  of  1876. — Where  land  has  been  submerged  and  forms  by  accretion 
part  of  a  particular  estate,  maiirusis  have  the  right  to  take  possession  thereof, 
though  delay  in  taking  possession  may  operate  as  an  equitable  bar. 

(Note. — The  above  two  cases  were  decided  on  the  principle  that  accre- 
tions go  to  the  person  with  a  title  to  the  land  to  which  accretions  are  added. 
The  next  ruling  also  adopts  this  principle,  but  lays  down  that  the  maurusi 
loses  his  rights  by  submersion  but  may  re-acquire  by  accretion.  The  sub- 
sequent rulings,  however,  revert  to  the  principle  that  the  ownership  in  the 
Bite  continues  even  when  the  land  has  been  submerged.) 
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83  of  1876. — About  10  years  before  suit,  the  land  of  P,  a  matirusi,  was 
carried  away  by  the  river,  excepting  a  small  plot  which  P  gave  up,  as  it  was 
l>aniar.  Two  years  after,  the  land  appeared  in  the  same  place  and  accreted  to 
the  barijar  plot.  D  took  possession  and  held  for  8  years,  when  P  sued  for 
possession. 

Held,  where  the  whole  of  a  person's  land  is  lost  and  another  person's 
land  becomes  the  boundary  of  the  river,  even  when  land  is  reformed  on  the 
old  site  and  accretes  to  the  second  person's  land,  that  second  person  becomes 
the  owner.  The  same  rule  applies  to  maurusis,  so  had  P  retained  the  banjar 
he  could  have  claimed  the  accretion  thereto.  But  where  tlic  luaurusi  has 
abandoned  such  of  his  tenure  as  was  not  washed  away  and  land  accretes 
thereto,  it  is  no  longer  his  as  he  does  not  own  the  land  to  which  it  accretes. 

59  of  1877. — P,  a  niaurusi.  between  1863-6,  lost  part  of  his  land  by  river 
action.  It  v/as  submerged  for  a  considerable  period  and  re-appeared  in  situ 
in  1868-9.  When  the  land  re-appeared  D,  the  proprietor,  took  possession 
and  arranged  to  cultivate.  The  land  which  was  not  carried  away  became 
banjar  of  the  village  and  the  revenue  was  paid  by  P. 

The  revenue  on  the  land  submerged  was  paid  by  D. 

The  land  was  at  submersion  not  land  bounded  by  a  shifting  river  bank, 
but  was  bounded  by  fixed  lines  and  susceptible  of  being  at  any  moment 
ascertained.  It  was  not  claimed  immediately  on  re-appearance,  because  the 
tenants  did  not  know  they  retained  rights  in  the  land  when  once  submerged, 
but  such  non-claim  was  not  shown  to  have  induced  the  proprietor  to  change 
his  position  for  the  worse,  the  fact  being  that  both  parties  were  under  a 
mistaken  impression  as  to  their  respective  rights. 

In  a  suit  by  P  to  recover  his  maurusi  rights  on  the  land  recovered 
from  the  river,  held  the  tenant  did  not  lose  his  rights  by  reason  of  the  land 
being  submerged.  Further  the  tenant  had  not  voluntarily  abandoned  his 
land  on  its  re-appearance,  and  therefore  the  tenant  was  not  estopped  from 
asserting  his  rights  merely  by  having  stood  by. 

Land  appearing  on  the  same  site,  whether  identifiable  or  not,  belongs  to 

the  original  owner. 

96  of  1879. — Maurusi  rights  are  not  extinguished  by  submersion  and 
tenants  are  entitled  to  recover  on  re-appearance.  Mauza  Khairpur,  Tahsil 
Khushab,  Shahpur,  River  Jhelum.  There  is  no  general  rule  in  Shahpur 
District  involving  loss  of  rights,  notwithstanding  Wajib-ul-arz  to  the 
contrary. 

127  of  1879. — Follows  same  rule.  Mauza  Chak  Ramdas,  Tahsil  Bhera, 
Shahpur.  Mere  non-payment  of  revenue  by  the  tenant  on  land  submerged 
is  no  ground  for  depriving  him  of  his  right  to  recover,  but  he  could  only 
get  the  reformed  land  on  payment  of  the  revenue  paid  by  the  owners  during 
submersion. 

152  of  1883. — Mauza  Sadda  Kamba,  Shahpur.    Follows  59  of  1877. 

8  Rev.  of  1901. — The  general  rule  in  the  Punjab  is  that  an  occupancy 
tenant  does  not  lose  his  right  by  reason  of  the  land  of  his  holding  being 
submerged,  a  contrary  custom  may  be  proved,  but  it  is  plainly  inecjuitable 
and  strong  proof  is  necessary. 
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There  is  no  rule  to  contrary  in  M.  Alwalpur,  Hoshiarpur,  but  it  was 
proved  the  tenants  had  lost  their  rights  by  failing,  without  sufficient  cause, 
to  cultivate  for  one  year. 

80  of  1905. — Follows  59  of  1877.  M.  Pakhawan,  Gurdaspur,  River 
Ravi. 

37  of  1917. — Custom  of  loss  of  maunisi  rights  on  submersion  cannot  be 
proved  in  one  village  from  its  existence  in  adjoining  villages. 

Exceptions  found  to  exist  under  special  custom. 

C.  A.  105  of  1891. — Dera  Nanak,  tlie  )miunisis  lose  their  rights  on  sub- 
mersion. 

89  of  1877. — M.  Kachwala,  Shahpur,  River  Jhelum. 

C.  A.  877  of  1877. — M.  Rajar,  Tahsil  Khushab,  Shahpur,  River  Jhelum. 

152  of  1883. — M.  Sadda  Kamba,  Shahpur,  River  Jliclum,  unless  he  has 
paid  the  revenue  during  submersion. 

C.  A.  1208  of  1907.— M.  Madwal,  Tahsil  Alipur. 


VI.— ADNA  MALIKS,  MALIKAN  QABZA  AND 
MOAFIDARS  RECOVER  THEIR  RIGHTS  ON 
RE-APPEARANCE. 

10  of  1875.  1      Where  moafi  land  is  submerged  and  reforms  in  situ, 
61  of  1879.  j   the  moafidar  is  entitled  on  reformation  to  recover  moafi 
dues  as  before. 

I  of  1880. — M.  Shergah,  Shahpur,  in  the  case  of  a  malik  qabza. 

97  of  1902. — M.  Bullawahan,  Tahsil  Muzaffargarh,  in  the  case  of  an 
aihia  malik. 

33  of  1903. — M.  Muradpur,  Tahsil  Alipur,  Muzaffargarh,  in  the  case  of 
adna  maliks,  provided  they  pay  the  ala  )ualikaii  haqq  jnri,  which  is  a  reason- 
able charge,  on  re-appearance. 

P.  L.  R.  128  of  1904. — M.  Pakki  Sandila,  Muzaffargarh,  malikan  qubza 
recover. 

P.  L.  R.  31  of  191 2. — When  the  entry  in  the  Wajib-td-arz  is  to  the  effect 
that  if  lands  are  washed  away  but  subsequently  re-appear,  the  original  pro- 
prietors are  entitled  to  recover  on  pa3  ing  certain  fixed  dues  to  the  ala  maliks ; 
held  that  dues  must  be  paid  before  recovery. 

See  also  125  of  1889. 

Contra.  - 

18  of  1914.— M.  Girote,  Tahsil  Khushab.    See  IV. 

See  also  of  1904. — Where  even  a  proprietor  loses  his  holding  on  sub- 
mersion, 
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VII.— WHAT  IS  GRADUAL  ACCRETION. 

V  B.  L.  R.  521. — Gradual  accretion  means  an  acquisition  by  gradual, 
slow  and  imperceptible  means. 

66  of  1901. — It  does  not  mean  re-appearance  in  a  year  of  a  large  area 
previously  submerged,  when  it  is  identifiable. 

LV".  Ind.  Cases  366  as  \"  B.  L.  R.  521. 

63  of  1903. — What  is  gradual  accretion  has  to  be  detei^mined  with  re- 
ference to  Indian  rivers  and  not  to  English  and  Roman  law,  and  the  terms  of 
a  IVajib-td-arz  have  to  be  interpreted  with  respect  to  the  river  with  which  it 
deals.    Thus  in  this  case  the  ]Vajib-ul-arz  showed— 

(a)  gradual  accretions  and  plots  losing  marks  are  transferred. 

[b)  wide  avulsion — ownership  continues. 

The  land  in  suit 
icci'eted  at  various 
times  to  M,  the  bed  of 
the  river  encroaching 
on  K,  and  receding  till 
in  1891-2  it  reachfd 
the  spot  shown.  In 
1892-3  it  diverted  its 
course  suddenly. 

Gradual  accretion 
will  include  wide 
strips  of  land  whose 
geographical  features 
have  been  lost- 
Whole  land  award 
ed  to  village  M  under 
clause  (a)  of  the  Wajib- 
id  ar/.. 


VIII.— JURISDICTION. 

The  ordinary  jurisdiction  is  tiiat  of  the  Civil  Courts 
when  it  is  a  question  of  title  to  recover, 

but 

where  the  suit  is  by  a  inoafidar  to  recover  his  vioafi  dues, 
the  Revenue  Courts  alone  have  jurisdiction— 10  of  1875,  and 
where  the  suit  is  l^y  a  proprietor  to  obtain  a  share  of  land, 
which  has  accreted  to  his  village  from  other  i)ro]rrietors, 
under  a  clause  in  the  Wajib-ul-arz,  the  Revenue  Courts  have 
sole  jurisdiction— 70  of  1884. 


Plan  of  site  in  case. 


OR  I  G  if^AL  BED 

I  MtLE  WIDTH 
LAND  fN  SUIT 


IN 


O.  VILLAGE  Ic 


IX.— "MAHAZ." 

45  of  1888 


Where,  land  accretes 
to  two  adjoinintj  vil- 
lages, starting  from  the 
junction  line  E,  in 
what  direction  is  the 
line  of  demarcation  to 
be  drawn  1 

Line  actually  adopt- 
ed by  the  Lower  Court 
was  C  D. 

Chief  Court  held, 
that  though  the  line 
C  D  was  based  on  no 
regular  principle,  they 
declined  to  interfere  as 
it  was  appellant's  duty 
to  show  it  was  wrong 
or  that  the  line  should 


ha\e  been  drawn  like  J.  E.  K.  Ironi  plaintifts'  abadi  throuJih  the  intersecting 
point  of  the  two  villages. 
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XI.-BIRT. 


I.— HEREDITARY  RIGHT  TO  SHARE  IN  BIRT. 


38  of  1872. — A  relation  of  a  parohit,  the  actual  performer  of  the  services, 
may,  though  he  himself  performs  no  ser\  ices,  be  entitled  to  share  in  birt  on 
the  ground  of  ancestral  right,  contract  or  custom. 

7  of  1877.— Ditto. 


119  of  iHtq. — Where  a  jijnian,  in  making  birf  to  a  member  of  a  parohit 
family,  expressly  excludes  another  member,  the  latter  is  not  entitled,  on 
mere  ground  of  luTcditary  right,  to  rectn  er  any  part  or  the  whole. 


M.— RIGHT  OF  vJIJMANS  TO  CHOOSE  PAR0H5T. 


94  of  1867. — No  priest  can  claim  a  prescriptive  right  to  render  certain 
religious  services  to  any  member  of  his  faith. 


at  liberty  to  pay  his  fees  to  the  parohit  of  his  own  choice. 
119  of  1879. — See  I. 

8  of  1901. — In  a  suit  for  a  permanent  injunction  to  restrain  defendant 
from  receiving  birt  from  jijmans  on  the  ground  that,  except  the  family  of 
plaintiffs,  no  one  within  a  certain  area  had  any  right  to  recover  the  same, 
held,  that  birt  proper  being  of  an  uncertain  and  indefinite  character,  depend- 
ing on  the  good-will  of  a  jijnian,  the  latter  being  at  liberty  to  prefer  another 
acharaj,  an  injunction  to  restrain  other  persons  from  acting  as  acharaj  would 
amount  to  trenching  on  the  right  of  jijmans  to  employ  whatever  priest  to 
chose. 


Cf.  62  of  1867;  2  M.  H.  C.  R.  330;  10  W.  R.  114;  15  W.  R.  531; 
Cal.  S.  D.  k.  1850,  p.  296 ;  3  Agra  80. 

Contra. 

Ill  Bom.  9. 
XIV  Bom.  167. 
XI  Bom.  H.  C.  R.  6. 


17  of  1891. — Brahmans  of  Pehowa,  Ambala.  A  widow  does  not  succeed 
to  her  deceased  husband's  dues  equally  with  sons. 

75  of  1894. — Acharaj  Brahmans  of  Gurdaspur.  A  daughter  and  daugh- 
ter's son — Hindu  Law  applying — exclude  collaterals. 

141  of  1894. — Panzati  Brahmans  of  Amritsar.  An  adopted  son  succeatJs 
to  a  share. 


but 


III.— SUCCESSION  TO  BIRT. 
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IV.— ALIENATION  AND  REGULATION  OF  BIRT. 

(1)  .  XX  All.  234. — Where  there  is  a  contract  among  priests,  allocating 
the  right  to  collect  offerings  to  different  ones  in  different  months,  held,  the 
agreement  is  good  and  sufficient  to  support  an  action  for  damages  by  persons 
entitled  to  collect  in  a  particular  month  as  against  persons  who  had  received 
the  same  contrary  to  the  agreement. 

(2)  .  34  of  1908. — A  mortgage  of  birt  is  a  mortgage  of  immoveable  pro- 
perty, and  an  adverse  enjoyment  by  mortgagee's  representative  in  his  own 
right  for  more  than  twelve  years  extinguishes  the  right  to  redeem. 

v.— COGNIZANCE  OF  CLAIMS. 

1.  A  CLAIM  TO  OFFERINGS  FOR  RELIGIOUS  SERVICES  IS  COG- 

NIZABLE BY  THE  COURTS. 

II  Mad.  62  P.  C.  ;  VI  Mad.  H.  C.  R.  440. 

2.  A  CLAIM  TO  A  SHARE  IN  BIRT  AGAINST  THE  RECIPIENT  IS 

COGNIZABLE  BY  A  SMALL  CAUSE  COURT. 

C.  A.  776  of  1888;  81  of  1889. 

Contra. 

71  of  1876;  32  of  1877. 

3.  COURTS  ARE  COMPETENT  TO  HEAR  CLAIM  FOR  DEFINITE 

AMOUNT  DUE  AS  A  CO-SHARER  IN  BIRT. 

62  of  1867  ;  26  of  1919. 

4.  SUIT  FOR  DECLARATION  OF  TITLE  TO  REALIZE  BIRT  IS  NOT 

COGNIZABLE. 

96  of  191 1  ;  see  also  7  of  1877  >  ^  ^5      1883  and  8  of  1901. 
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XII -RELIGIOUS  INSTITUTIONS. 


I.— GENERAL  RULE  FOR  DECISION. 

The  rule  to  follow  in  deciding  cases  regarding  succes- 
sion, appointments,  etc.,  in  a  temple  is  the  rule  that  has 
hitherto  been  observed  therein. 

52  of  1867;  76  of  1867;  73  of  i86g;  21  of  1874;  87  of  1889;  175  of  1889; 
122  of  1890;  49  of  1892;  105  of  1892;  106  of  1892;  3  of  1899;  89  of  1901  ; 
94  of  1909;  P.  L.  R.  22  of  1912  ;  I  Lah.  511  ;  XI  Mo.  I.  A.  209;  XI  Mo.  I.  A. 
428,  P.  C.  ;  IX  All.  I,  P.  C.  ;  I  Mad.  235,  P.  C.  ;  XV  Mad.  44,  185  ;  XVI  Mad. 
490,  P.  C.  ;  IX  Mad.  Jur.  251  ;  XIII  All.  256;  XVI  All.  191  ;  XXXVI  Bom. 
308;  XIII  I.  A.  105  ;  III  Mad.  H.  L.  R.  63  ;  and  not  Hindu  Law,  94  of  1909; 
IV  Cal.  543  ;  IX  Cal.  766,  P.  C. 

M.— SUCCESSION. 

1.    RIGHT  TO  APPOINT  A  MOHANT. 

73  of  1869. — -Udasis  of  Raipur,  Ludhiana. 

The  lambardars  and  neighbouring  fuqirs  elect,  if  there  is  a  difference 
between  them  the  faqirs'  choice  prevails. 

87  of  1889. — Udasi  (Nirmal)  faqirs  of  Dialpur  shrine,  Jullundur.  A  will 
of  the  last  moliant  and  alleged  ratification  by  the  brotherhood  not  preferred 
to  an  election  by  the  brotherhood. 

175  of  1889. — Bairagis  of  Rawalpindi.  Moliant  may  appoint  a  successor 
from  among  his  chelas  with  approval  of  the  bliekh  and  respectable  chaudhris 
of  the  place.  If  such  chela  is  appointed  during  the  life  of  the  viohant,  he  is 
elected  by  the  bhekh  on  the  mohant's  death.  A  mohant  cannot  appoint  his 
own  brother,  who  has  never  been  his  chela. 

37  of  1891- — Nirmal  Sadhs,  Ferozepore-  A  uioliant  may  nominate  a  citela 
without  the  consent  of  the  gurbhai. 

49  of  1892. — Darbar  Sahib,  Amritsar.  The  gaddi-nashins  appoint  the 
successor  who  succeeds  without  objection.  The  doctrine  of  survivorship 
i)iier  se  of  the  gaddi-nashins  does  not  exist.  And  a  successor  need  not  be  a 
chela,  he  may  be  a  blood  relation  of  a  gaddi-nashin. 

136  of  1889. — Nirmal  Sadhs  of  T^iakar  Bhawal  Singh,  Amritsar.  A 
niuhant  may  nominate,  but  the  bhekh  must  approve  for  the  appointment  to 
prevail.    If  there  be  no  appointment,  the  bhekh  elect. 

106  of  1892. — Muhammadan  shrine.  Dera  Ismail  Khan,  4th  collaterals 
succeed  before  sister's  son. 

^  of  1899. — Chittha  Akhara,  AnuMtsar. — Tlic  blickli's  sanction  or  raliii- 
cation  is  necessary. 

P.L.R.  143  of  1906. — The  office  of  a  mohant  is  generally  elective  and 
not  hereditary. 

33  (^'l  — Coui'L  WDuUl  not  be  justified  in  prcsuniiiii^'  a  ruk'  of  primo- 

geniture from  the  mere  fact  that  the  Sajjada-nashin  had  gener;illy  appointed 
eldest  sons. 

I  All.  539. — A  chela,  c|Ua  chela,  has  no  rii^iil  lo  sucoci'd,  uiik'ss  nomi- 
nated by  the  inohant.    If  the  mohant  does  not  appoint  then,  on  his  death, 
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the  neighbouring  mohants  and  principal  persons  of  the  sect  nominate  and 
instal. 


XVIII  All.  227. 
XXVIII  All.  689. 

XXIX  All-  663. 
XXXII  All.  461. 

XXXII  Cal.  129, 


In  absence  of  express  directions  by  the  founder  the 
rig^ht  to  nominate  the  manager  reverts  to  the  heir  of  the 
founder  on  failure  of  persons  expressly  appointed. 


P.  C. — If  there  be  no  evidence  as  to  the  foundation  of 
a  religious  endowment,  the  legal  inference  is  that  the  title  to  its  property, 
management,  and  control  follows  the  line  of  inheritance  from  the  founder. 

See  also 

XIII  All.  256  ;  XXXVII  All.  298  ;  4  of  1870  ;  XIII  Mad.  524. 

2.  RIGHT  OF  FEMALES  TO  BECOME  MOHANTS  OR  MUTWALIS. 

76  of  1874.' — Hindu  Temple,  Delhi.  F"emale  can  succeed  as  mohant  when 
appointed  by  deceased  mohant,  even  when  there  be  a  chela,  who  has  been 
turned  out. 

loi  of  1905. — Udasi  Sadhs  of  Samtana,  Hoshiarpur.  Where  the  last 
incumbent  dies  without  a  chela,  the  endowment  reverts  to  the  order,  and  a 
claim  by  a  son  or  widow  to  succeed  under  the  ordinary  law  of  inheritance  is  not 
maintainable.    Even  where  an  Udasi  has  children  his  chela  succeeds. 

«  XXXIV  Cal.  1 18. — Women  may  be  mutwalUs  of  mosques,  if  the  trust  in- 
volves no  spiritual  duties  such  as  a  woman  could  not  properly  discharge  in 
person  or  by  deputy. 

C/.  also  IV  Mad.  H.  C.  R.  2^  ;  i  Fulton  -,45  ;  III  Mad.  95  ;  X  Cal.  Reps. 
529;  III  Bom.  A.  C.  75;  16  W.  R.  282;  X  Bom.  119;  III  Bom.  L.  R.  772; 
VIII  Cal.  732  ;  81  of  1902. 

3.  RIGHT  OF  NATURAL  SON  TO  SUCCEED. 

NATUR.'\L  HEIR  EXCLUDES  CHELA. 


C.  A.  378  of  1879. 

57    of    1880    Kadiri   faqirs   of  Khangah' 
Shazada,  Lahore. 

29  of  1881  LUlasi  faqirs  of  Julluiidur, 
when  married  and  trading,  in  regard 
to  self-acquired  property. 

C.  A.  1538  of  1881  Dadiipanthis  of 
Ferozeporc.  A  chela  is  not  entitled  to 
succeed  to  his  spiritual  father's  share 
in  ancestral  joint  projjerty  in  presence 
of  natural  brothers  of  deceased,  who 
were  co-sharers  in  such  property. 

136  of  1889  Nirmal  Sadhs  in  regard  to 
self-acquired  property  not  devoted  to 
religious  purposes. 

C.  A.  1288  of  1899  Bindi  faqirs  of 
Ludhiana. 

112   of    1906    Married    Udasi    Sadhs  of 

Umedpur,    Ludhiana,    marriage  being 

customary. 
61  of  1913         Ditto  ditto. 
33  of  1917  Property  attached  to  a  khan- 

kah,  if  not  waqf,  may  be  subject  to  the 

ordinary  laws  of  succession. 


CHELA  EXCLUDES  NATURAL  HEIR. 

82  of  1883  Sanyasi  faqirs,  Mauza  Gamra, 
Karnal,  to  occupancy  tenure,  he  being 
a  male  lineal  descendant. 

136  of  1889  Nirmal  Sadhs  to  all  property 
of  guru  even  self-acquired  and  devoted 
to  religious  purposes  (succession  of 
chela  to  chela) . 

101  of  1905  Udasi  Sadhs  of  Hoshiarpur, 
sec  2. 

2  Rev.  of  1907  Where  occupancy  rights 
belong  to  a  religious  institution  the 
chela  of  the  last  incumbent,  who  has 
become  iiwhaiit,  is  entitled  to  succeed, 
but  contra  22  of  1896  where  occupancy 
rights  were  personal,  and  not  granted 
to  the  institution. 

P.  W.  R.  41  of  1910  Sanyasis  of 
Lahore. 

P.  L.  R.  129  of  1913  Khangah  Mian 
Hayat,  Muzaffargarh,  succession  to 
gaddi-iia  shin's  property  devolves  on 
the  halloa,  and  not  on  natural  heirs. 

I  Lah.  511  tiranthi  of  Darbar  Sahib, 
Amritsar,  must  Ije  a  good  Sikh,  pro- 
perly initiated,  mu-^t  be  a  chela  of  and 
be  noniinaled  by  liis  predecessor,  and 
nomination  must  be  followed  by  election 
and  installation.  Such  an  appointee 
excludes  natural  son. 
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4.  SOME  PARTICULAR  SUCCESSIONS. 

27  of  1880. — Bhojkis  of  Bhowani  Shrine,  Kangra.  Only  Bhojkis  by 
wives,  who  are  daughters  of  Kangra  B,hojkis,  can  officiate,  and  not  sons  of 
Kangra  Bhojkis  by  daughters  of  Jawala  Mukhi  or  Naina  Devi  Bhojkis. 

135  of  1884. — Gharbari  Gosains,  Tilok  Nath  Temple,  Kangra.  Widow 
excludes  mother. 

P.  L.  R.  143  of  1906. — Jogi  faqirs  of  Bhera,  chela  has  no  right  to  suc- 
ceed irrespective  of  election  or  instalment  or  nomination. 

94  of  1909. — Darbar  Sahib,  Amritsar.  Adopted  son  cannot  succeed  to 
"rozina. " 

P,  L.  R.  129  of  1913. — Khangah  Mian  Hayat,  Muzaffargarh.  The 
guJdi-tiashih  can  appoint  one  of  his  sons  or  grandsons,  if  he  desires. 

36  of  1 91 4. — A  widow  of  a  Bairagi  in  Kulu  excludes  the  guru. 

5.  ESCHEAT. 

C.  A.  16  of  1896. — There  is  a  right  of  escheat  to  the  superior  gachli,  if 
the  incumbent  of  the  inferior  gaddi  leaves  no  spiritual  successor. 

101  of  1905.    See  2. 

6.  POV/ER  OF  COURT  TO  APPOINT  OR  INTERFERE. 

35  of  1 871. — Court  can  declare  the  right  of  a  particular  person  to  appoint 

tlie  iniUDi  of  a  mosque,  but  cannot  nominate  the  itnani  or  declare  a  particular 
appointment  to  be  right. 

3  of  1899. — When  a  person  has  been  appointed  by  the  hhekh  the  Courts 
should  only  interfere  for  very  cogent  reasons. 

But  see — 

XXXIV  Cal.  119  P.  C. — WJiere  under  particular  circumstances  it  was 
held  Court  had  discretion  to  appoint. 

XXXI  Mad.  212. — It  is  competent  for  Court  in  removing  a  trustee  tc 
order  a  competent  person  to  appoint  a  new  one. 

Cf.  XXXVIII  Mad.  594. 

Sec  also  Removal  of  Moho.nts. 

7.  APPOINTMENTS  DURING  INTERREGNUM. 

52  of  1867. 

A  regent  or  ad  interim  director  cannot  be  appointed  during  the  minority 
of  the  successor,  so  as  to  give  the  latter  any  title. 

8.  ONUS  AS  TO  METHOD  OF  APPOINTMENT. 

87  of  1889. — The  claimant  out  of  possession  must  show  that  liu-  nielhod 
he  relies  upon  is  the  proper  one  a,s  against  the  method  relied  upon  by  ttp 
person  in  possession. 
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III.— iViEANING  OF  BHEKH. 

105  of  1892. — Strictly  speaking,  tlie  hhekh  consists  of  those  who  are 
connected  by  spiritual  ties  with  the  founder  of  the  institution,  though  it  may 
apparently  be  held  to  include  also  the  sect  members  who  are  related  to  each 
other  by  spiritual  ties. 

3  of  1899. — -Akhara  Chittha,  Amritsar.  The  bhekh  consists  of  the 
mohants  of  the  principal  akharas  of  Amritsar,  including  the  nwhants  nomi- 
nated by  the  guru. 

See  also  IV  Cal.  543,  I  All.  539. 

IV.— THE  RIGHT  OF  MANAGEMENT. 

76  of  1867. — The  presumption  is  that  only  the  mohant  has  the  right  of 

management,  but  a  custom  may  be  proved  to  the  contrary. 

Nureila  Thakardwara,  Dellii.  Where  no  nioJniut  has  been  appointed 
the  chcJas  of  the  last  nioliant  equally  manage. 

8i  of  1869. — In  a  suit  brought  by  worshippers  of  a  mosque  to  restrain 
the  uiutwali  from  encroaching  on  enclosure  of  mosque,  held  the  mutwali's 
right  to  encroach  depended  on  his  power  to  determine  whether  such  encroach- 
ment was  for  the  benefit  of  the  mosque  or  on  question  whether  he  had  houA 
fide  permitted  the  encroachment  for  the  benefit  of  the  mosque  ;  held  also 
defendant  had  not,  as  unitwali,  power  to  determine  whether  or  not  such  en- 
i^roachment  was  for  tlie  benefit  of  the  mosque,  independently  of  the  opinion  of 
the  worshippers. 

89  of  1901. — The  niolnnrl  of  a  religious  institution  is  presumed  to  be  the 
manager  of  the  institution  over  which  he  presides  and  he  is  not  bound  to  sub- 
mit accounts  for  the  information  or  the  approval  of  the  worshippers  at  the 
shrine,  unless  it  be  proved  by  evidence  that  it  is  the  custom  and  practise  of 
the  institution  for  him  to  do  so. 

XXXIV  Cal.  249. — A  mohant  can  deal  with  endowments  for  its  benefit 
and  preservation  and  especially  to  prevent  hostile  attacks.; 

Cf.  also  12  V^.  R.  299 ;  L.  R.  2  I.  A.  145  ;  L.  R.  4  I.  A.  52,  63  ;  6  Mo.  I.  A. 
393,  42  ;  18  All.  227  ;  25  All.  296 ;  10  Mad.  375  ;  15  Mad.  44 ;  22  Mad.  223,  482. 

31  of  19 1 7. — Worshippers  can  interfere  to  prevent  mutwali  occupying 
halakhana  over  the  prayer-hall  of  a  mosque  and  the  upper  storey  of  the 
mosque  }mjra  as  a  private  residence. 

v.— THE  RIGHT  OF  THE  MOHANT  TO  ALIENATE. 

1.    PURPOSES  FOR  WHICH  HE  MAY  ALIENATE. 

39  of  1882. — Can  alienate  for  necessity. 

136  of  1889. — Nirmal  Sadhs  of  Amritsar.  A  clieJa  succeeding  a  guru 
cannot  alienate  property  acquired  byi  the  guru  himself  except  for  necessity. 

106  of  1892. — A  transfer  of  a  share  in  shrine  and  offerings  is  akin  to  a 
transfer  of  a  religious  office  and  is  therefore  invalid. 

3  of  1902, — A  niohant's  powers  are  analogous  to  those  of  a  Hindu  widow, 
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A  muliant  can  alienate  for  necessary  purposes  of  the  institution,  but  it 
should  be  shown  that  such  purposes  could  not  be  fulfilled  by  contracting-  debts, 
and  that  the  ordinary  income  of  the  endowment  is  not  available  and  is  insuffi- 
cient for  them,  and  that  the  debts  could  not  be  discharged  from  the  income. 
The  lender  to  such  a  person  must  show  he  has  made  a  proper  enquiry  as  to 
the  necessity  which  will  be  tested  by  the  principles  enunciated  above. 

i8  of  1913. — As  3  of  1902. 

See  also 

XIII  Mo.  I.  A.  270 ;  X  Mad.  Jur.  184 ;  192  of  1880 ;  8  of  1900 ;  9  of  1917 ; 
31  of  1917;  VI  Bom.  596;  XI  Bom.  492;  XIX  Bom.  271  ;  XV  Mad.  166; 
XVIII  Mad.  391  ;  2  Mo.  I.  A.  145;  20  W.  R.  471  ;  XI  C.  W.  N.  489;  XVII 
Mad.  L.  J.  40. 

2.  NECESSITIES  OF  A  MOHANT. 

39  of  1882. — The  income  must  be  considered  as  well  as  the  necessary 
expenditure. 

3  of  1902. — Indiscriminate  charity,  regardless  of  the  income  of  the 
shrine,  is  not  a  necessity.  His  powers  are  analogous  to  those  of  a  Hindu 
widow. 

45  of  1903. — It  is  not  sufficient  for  the  lender  to  a  niohant,  who  desires 
to  make  the  institution  liable,  to  show  that  the  purposes  for  which  the  loan 
was  raised  was  necessary,  but  he  must  show  that  he  enquired  and  satisfied 
himself  that,  on  the  occasion  of  the  loan,  the  circumstances  of  the  institu- 
tion's finances  justified  a  loan. 

P.  W.  R.  31  of  igi6. — Building  a  house  is  not  a  necessity  for  a  mohant 
to  alienate  trust  property. 

3.  RIGHT  OF  WORSHIPPERS  TO  CONTROLo 

81  of  1869. — Worshippers  may  restrain  by  injunction  a  ))iutwali  en- 
croaching on  the  mosque  enclosure.  A  nintwali  cannot,  independent  of  the 
opinion  of  the  worshippers,  determine  if  such  encroachment  is  for  the  benefit 
of  the  mosque  or  not. 

75  of  1884. — Worshippers  in  a  temple,  being  persons  beneficially  in- 
terested in  the  maintenance  thereof,  can  sue  to  restrain  alienations  by  a 
mohant. 

27  of  1885. —  Ditto  Bliabras  of  Jagraon  suing  re  alienation  by 
pujan  of  shrine  at  which  they  worshipped. 

94  of  1885. — Such  a  suit  does  not  require  sanction  (under  section  92, 
C.  C.  P.).    Muhammadans  interested  in  the  maintenance  of  a  shrine  can  sue. 

66  of  1892. — Worshippers  have  the  right  in  regard  to  property  of  a 
dliarnisala. 

87  of  1892. — Every  Muliammadan,  who  has  a  riglit  to  use  a  mosque, 
can  sue  anyone  who  interferes  with  his  right  to  use,  a.nd  therefore  can  sue 
anyone  who  has  committed  an  injury  to  ■li.'uqf  proper!)',  e.g.,  he  can  sue  to 
evict  a  trespasser. 

29  of  1897. — Pujaris  of  Baba  Atal,  Amritsar,  can  sue  to  rest?-ain  a 
defendant  from  con\  erting  a  building  into  shops.  When  thev  show  the  site 
was  granted  to  defendant's  father  for  religious  purposes  and  the  building 
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has  been  erected  thereon  by  public  subscription  under  the  auspices  of  the 
Golden  Temple. 

9  of  1904. — Expressed  doubts  as  to  whether  a  single  worshipper  can 
contest  alienation  by  viohaut  without  joining-  other  worshippers  under  sec- 
tion 30. 

P.  W.  R.  31  of  19 1 6. — Representatives  of  community,  which  erected 

saniadh,  may  sue  to  restrain  alienations  by  mohant. 

VII  All.  178  as  87  of  1892. 

VIII  All.  31. — A  Muhammadan  has  no  right  to  control  alienations  of 
tvaqf  on  sole  ground  that  he  is  a  Muhammadan. 

XVIII  All.  227. — The  founder  can  sue  to  restrain  trustees  alienating. 

XXXI  All.  631. — Muhammadans  entitled  to  use  cin  idgah  can  sue  for  a 
tleclaration  that  it  is  waqf. 

VII  Cal.  767. — Worshippers  can  sue  to  prevent  the  Superintendent  re- 
moving sacred  books  to  another  place. 

IX  Cal.  75. — Heirs  of  founders  can  sue  to  prevent  user  of  sltci  dedi- 
cated to  religious  purposes,  for  other  purposes. 

II  Mad.  197. — Any  person  interested  in  a  temple  can  sue  a  trustee  for 
misfeasance. 

XXIII  Mad.  99. — An  individual  worshipper  in  a  mosque  is  not  entitled 
to  sue  lor  the  recovery  of  land  belonging  thereto  from  a  person  in  possession 
• — a  inutwaJi  alone  can  do  so. 

XXX  Mad.  159. — A  trustee  may  be  restrained  from  making  unjustifiable 
changes,  which  would  affect  the  character  of  the  temple  as  a  religious  In- 
stitution. 

See  also 

C.  A.  2063  of  1880;  122  of  1890;  7  of  1908;  31  of  1917  ;  III  AH.  636; 
y  All.  497;  VI  All.  284;  XI  All.  18;  III  Bom.  27;  VIII  Bom.  365;  VIII 
Bom.  435  ;  XXII  Bom.  496;  XXI\'  Bom.  170;  VIII  Cal.  32, 

but 

V  Bom.  80. — SuiVs  as  to  religious  ceremonies,  and  rites,  e.g.,  as  to  the 
use  of  ornanvents  on  festivals  in  a  temple  are  not  suits  of  a  civil  nature,  and 
cannot  be  entertained  by  Civil  Courts. 

Nor  can  worshippers  sue  for  possession  of  alienated  property. 

XI  All.  18,  XXVIII  Bom..  215;  9  of  1904;  30  of  1908. 

4.    PROTEGTJON  OF  BONA  FIDE  LENDER. 

XXiV  Cal.  77.  1  Under  Hindu  Law  the  right  of  a  bund  fide 
VI  Mo.  I.  A.  393.  J  encumbrancer,  who  has  taken  from  a  de  facto 
manager  a  charge  on  lands  created  honestly  for  the  purpose  of  saving  the 
estate,  or  for  its  benefit,  is  not,  provided  the  circumstances  would  support 
llie  charge  had  it  emanated  from  a  de  facto  and  dc  jure  manager,  affected 
bv  the  want  ol  union  of  de  facto  and  de  re  title. 
Sec,  howcN'cr,  45  of  1903. 


^1 


VI.— THE  REMOVAL  OF  A  MOHANT. 

He  may  be  lemoved  for  misconducL 


8 1  of  1869. 
C.  A.  1 197  of  1877. 
C.  A.  1089  of  1881. 
P.  L.  R.  15  of  1905. 


122  of  1890. — Ker  Baba,  Gujrat  [Udasi  Sadlis).  Worsliippers  have 
no  right  to  remove. 

C.  A.  359  of  1 891. — Where  there  is  no  proof  of  immoraHty  or  waste, 
self-constituted  objectors,  who  belong  to  the  proprietary  body  of  the  village, 
which  as  a  body  is  not  shown  to  have  had  any  right  to  interfere  and  are 
not  all  desirous  of  interfering,  cannot  get  a  tnohant  removed. 

105  of  1892. — Thakur  Bhawal  Singh  {Ninnal  Sadhs).  A  mohant  can 
be  removed  for  misconduct. 

3  of  1899. — Akhara  Chitta,  Amritsar.  The  bhekh  can  remove  a  mohant 
for  misconduct.  Quaere  if  when  in  exercise  of  such  power  a  mohant  has 
been  removed  can  a  Civil  Court  go  into  the  question  whether  there  was 
misconduct. 

95  of  1900. — A  Court  may  dismiss  under  Act  XX  of  1863  for  neglect 
of  duty  and  connivance  at  misappropriation. 

53  of  1904. — In  a  suit  by  a  person  claiming  as  a  mohant  to  recover 
a  dcra  it  appeared  he  had  enticed  away  a  young  widow  from  the  village, 
and  gone  off  with  such  property  of  the  dera  as  he  had  been  able  to  seize, 
and  deserted  the  dera,  which  had  been  supported  by  the  villagers  and  in 
the  arrangements  of  which  the)'  liad  always  taken  a  prominent  part,  and 
had,  after  plaintiff's  desertion,  appointed  another  mohant  in  his  place  with- 
out objection  by  the  bhekh. 

Held,  plaintiff's  conduct  being  unworthy  of  his  office,  worshippers  were 
fully  justified  in  removing  him  and  were  competent  to  appoint  his  successor. 

P.  L.  R.  13  of  1906. — Before  a  mohant  of  a  shrine  can  be  removed, 
the  misconduct  or  mismanagement  alleged  must  be  clearly  proved  and  to 
be  of  such  a  nature  as  to  render  the  retention  of  the  )no]iant  undesirable  and 
detrimental  to  the  interests  of  the  shrine  and  its  worsiiippers — vague  allega- 
tions of  innnorality  are  insufficient. 

7  of  1908. — A  duly  constituted  manager  of  a  religious  institution  can- 
not be  removed  by  civil  suit  other  tlian  one  instituted  with  pre\  ious  sitnction 
under  Act  XX  of  1863  or  section  539,  C.  C.  P. 

It  is  not  given  to  a  self-constituted  temple  committer,  in  llic  event  of  :i 
dis[)ule  with  the  manager,  either  to  suspend  or  remove  or  .-ippoint  new  one. 

P.  W.  R.  37  of  1908. — The  general  body  of  worshippers  has  no  right 
remove  a  Hnj/ifa//  and  iniam  at  their  will  and  pleasure  without  assigning 
i'.nd  establishing  sufficient  cause  therefor. 

6  of  191 1. — Miijawars  in  Attock  District  are  liable  to  dismissal,  no 
ni  (tier  what  length  of  service  they  may  have,  but  they  may  be  entitled  to 
compensation.    Cf.  also  C.  A.  35^^  of  1891. 
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154  of  1888. — Same  rule  applies  in  Peshawar  District,  shrine  at  Sheikh 
Usman  Sahib. 

P.  W.  R.  30  of  191 2. — A  plaintiff  must  prove  his  own  title  before  he 
can  oust  a  trespasser  on  the  gaddi. 

P.  W.  R.  83  of  191 2. — A  person  in  possession  of  a  gaddi  can  only 
be  ousted  b)  one  with  a  superior  title. 

P.  W.  R.  181  of  191 2. — Dharmsala  Siri  Tilok  Nath,  Tahsil  Nurpur, 
Kangra,  Grant  hi  cannot  be  removed  even  by  founder  without  good  reason. 

II  Mad.  197. — Any  person  interested  in  the  temple  may  sue  to  remove 

a  uiohmit. 

XIII  Mad.  6. — A  suit  to  remove  a  niohant,  though  misconduct  be  shown, 
may  be  dismissed  in  the  absence  of  proved  and  deliberate  dishonesty  on 
conditions  to  be  complied  with  by  the  defendant. 

XV  Mad.  44. — Mohant  cannot  be  dismissed  for  refusing  to  furnish 
accounts. 

XXI  Mad.  179. — The  removal  of  a  temple  trustee  by  a  Committee 
without  good  reason  is  illegal  and,  even  if  bund  fide,  damages  may  be 
awarded. 

XXII  Mad.  361. — An  error  of  judgment  is  not  a  sufficient  cause  to 
remove.  It  must  be  shown  the  continuance  is  incompatible  with  the  interests 
of  the  institution. 

XXII  Mad.  482  and  XXXI  Mad.  212.— The  failure  by  a  trustee  to  sub- 
mit accounts  is  sufficient  cause  for  removal.     Cf.  XV  Mad.  44  and  89  of  1901. 

XXXI  Mad.  212. — In  removing  a  trustee  the  Court  is  competent  to 
order  the  appointment  of  a  new  trustee  by  competent  persons  and  to  direct 
the  handing  o\  er  of  property  to  him. 

See  also  81  of  i86g;  C.  A.  1197    uf  1877;  C.  A,  1089  of  1881; 
P.  L.  R.  of  1905;  I  Mad.  235;  XIII  Mad.  214;  VI  Cal.  Reps.  265;  C.  A. 
2063  of  1880. 

Onus  : — See  122  of  1890. 

VII.— APPLICABILITY  OF  CERTAIN  LEGAL 
ENACTMENTS. 

11.    SECTION  30,  C.  C.  P. 

VII  All.  178. — Section  30,  C.  C.  P.  applies  only  to  cases  in  which 
persons  are  jointly  interested  in  obtaining  relief,  and  not  to  cases  in  which 
an  individual  right  has  been  violated. 

XXXI  AIL  631. — Persons  entitled  to  use  an  idgah  can  sue  for  declaration, 

it  is  waqj  without  permission  under  section  30,  C.  C.  P. 

XXIII  Mad.  28. — Suit  to  contest  an  appointment  by  4  worshippers  can 
be  instituted  without  permission  under  section  30, — sanction  can  be  given 
alter  suit  has  been  filed. 

XXIX  Mad.  106. — .Worshijjpcrs  may  be  joined  in  a  suit  instituted  by 
a  trustee  on  behalf  of  an  institution  against  third  persons  if  the  Court  thinks 
lit  in  tlie  interests  of  the  trust. 


IV  Mad.  H.  C.  R.  9.  1  p,.,, 
XII  Mad.  L.  J.  355.  } 
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XXIII  Mad.  537. — A  ocnera!  trustee  and  one  worshipper  are  entitled  to 
sue  for  removal  of  incompetent  trustees  and  appointment  of  new  ones, 

XX  Cal.  810. — The  right  to  worship  of  each  worshipper  in  a  mosque  or 
religious  endowment  is  an  independent  right,  wholly  irrespective  of  the  right 
of  other  worshippers,  and  therefore  non-compliance  with  provisions  of  section 
30,  C.  C.  P.  does  not  effect  a  suit  to  remove  the  trustee  of  an  endowment. 

but  see 

VIII  Cal.  32. — Worshippers  cannot  sue  for  declaration  regarding  a 
mortgage  without  permission  under  section  30,  C.  C.  P. 

XI  Cal.  33. — Same  rule  applied  to  the  widow  of  the  dedicator. 

XX  Cal.  397. — Worshippers  cannot  sue  re  alienation  by  })ioJuiiit  and  to 
have  a  new  )uohauf  appointed  without  permission  under  section  53(1,  e\  en 
when  sanction  under  section  30  has  been  given, 

2.    SECTION  92,  C.  C.  P. 

See  XX  Cal.  397  supm,  and  ('/.  XVI  Mad.  31;  XV  Bom.  1  |S  ;  XV 
Bom.  612. 

75  of  1884.— Section  539  has  no  application  to  a  suit  by  a  worshipper 
restraining  an  alienation  of  temple  property. 

122  of  1890. — Section  539  has  no  applicability  to  a  suit  by  a  person 
claiming  to  be  a  lawful  mohant  to  recover  possession  of  a  shrine  and  lands 
appertaining  thereto.  The  section  deals  only  with  cases,  (a)  where  there  is 
an  alleged  breach  of  trust  erected  for  public  charitable  or  religious  purposes 
and  {b)  where  the  direction  of  the  Court  is  necessary  for  the  administration 
of  any  such  trust. 

66  of  1892. — Nor  to  suits  by  worshippers  seeking  to  restrain  an  aliena- 
tion. 

29  of  1897. — Nor  to  suits  by  pujaris  seeking  to  restrain  illegal  alterations. 

89  of  1901. — Where  plaintiffs  had  applied  for  permission  under  section 
539  to  sue  to  have  a  committee  appointed  to  manage  a  religious  trust  and 
such  other  relief  as  the  case  demanded,  the  Collector  had  merely  accorded 
permission.  Held,  the  suits  must  be  limited  to  matters  covered  by  the  sanc- 
tion, and  plaintiffs  were  not  competent  to  sue  for  the  removal  of  the  mohant, 
the  Court  having  no  authority  to  enlarge  the  scope  of  the  suit  and  grant  any 
other  reliefs  other  than  those  contained  in  the  terms  of  the  sanction. 

78  of  1907. — The  section  applies  to  suits  for  the  removal  of  a  nwhant 
and  appointment  of  plaintiff  in  his  place  on  account  of  misbehaviour  and  mis- 
appropriation of  funds. 

C.  A.  359  of  1901.  )     A  Court  cannot  entertain  a  suit  unless  limited 
110  of  1907.;  5  to    matters    included    in    the    sanction    of  the 
Collector.    An  action  for  removal  and  appointment  by  the  public  cannot  be 
.  entertained  when  the  sanction  was  for  the  removal  of  a  mohant  and  a  new 
appointment  by  the  Court. 
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7  of  1908,  spc  p,  356. 

XVIII  All.  227. — The  section  has  no  applicability  to  a  suit  by  the  founder 
to  restrain  trustees  alienating. 

Nor  to  a  suit  between  two  pri\  ate  parties  claiming  certain  rights  a.s 
inutwalis  over  ivaqf  property,  there  being  no  question  of  public  riglhts  in- 
volved. 

XXIV  Cai.  418. — A  suit  for  dismissal  of  a  trustee  and  recovery  of  trust 

property  from  the  hands  of  a  third  party,  to  whom  the  same  has  been  impro- 
perly alienated,  is  within  scope  of  section  539,  C.  C.  P.  and  when  the  form  of 
sanction  shows  the  Collector  has  omitted  to  exercise  his  judgment  in  the 
matteer  of  plaintiff's  interest  in  thee  trust,  such  omission  is  an  irregularity. 

XVI  Mad.  462. — A  suit  to  remove  a  trustee  to  a  charitable  trust  does  not 
lie  under  section  539,  C.  C.  P. 

XXI  Bom.  49. — A  suit  to  remove  the  trustees  of  a  public  charity  and  to 
/:ompeI  them  to  account  is  a  suit  under  section  539. 

XXI  Bom.  257. — Where  sanction  is  given  under  section  539,  the  suit 
must  be  limited  to  the  matters  included  in  the  sanction, — it  is  not  competent 
10  the  Court  to  enlarge  the  scope  of  the  suit,  and  grant  reliefs  other  than  those 
included  in  the  terms  of  the  sanction. 

XXIV  Bom,  170. — As  XVIII  All.  227  re  suit  by  worshipper. 
Cf. 

94  of  1885  ;  87  of  1892  ;  XI  Mad.  148  ;  XI  Mad.  274 ;  XII  Mad.  157 ;  XIV 
Mad.  186;  XV  Mad.  241;  XVII  Mad.  462;  VIII  Cal.  32;  XI  Cal.  33;  XX 
Cal.  379;  XXIV  Cal.  418;  8  Bom.  L.R.  50;  9  Bom.  H.C.R.  333;  VIII  Bom. 
365  TXV  Bom.  612  ;  XXI  Bom.  49  ;  X  Bom.  90  ;  V  All.  497  ;  XX  All.  46 ;  XXI 
All.  200;  XXVIII  All.  112;  P.  L.  R.  19801  1910;  3  C.  L.  J.  431,  460. 

3.    ACT  XX  OF  1863. 

95  of  1900  and  7  of  1908. — The  Act  is  applicable  to  the  Punjab.  See 
iilso  35  of  1871,  75  of  1884. 

9^  of  1900. — Breach  of  formalities  discussed. 

P.  W.  R.  181  of  1912. — It  applies  to  public  religious  institutions  like 
Dharmsala  Sri  Tilok  Nath,  Nurpur,  Kangra,  and  a  suit  for  removal  of 
irmnthi  requires  sanction  under  section  18. 

VII  Mad.  222. — The  Act  does  not  require  the  trustee  should  necessarily 

be  a  member  of  the  sect  of  the  temple. 

XVII  Mad.  95. — It  only  applies  to  temples  whose  endowment  falls  under 
Regulation  VJI  of  1817. 

XVII  Mad.  143. — Section  12  only  relates  to  rents  of  property  transferred 
by  Government  to  committees  of  religious  institutions,  and  trustees  are  not 
debarred  from  suing  to  recover  property  of  the  institution. 

XVII  Mad.  212. — A  trustee  can  appoint  a  co-trustee,  but  his  action  is 
controllable  by  the  Civil  Courts. 


361 

XOvll  Mad.  223. — Tlie  Act  applies  to  iiistiUitions  erected  alter  Regula- 
tion VII  of  1817. 

IX  Cal.  133. — A  Committee  appointed  under  the  Act  can  without  leave 
(if  Court  sue  the  manager  for  misappropriation  and  damages.  Section  14 
•  loes  not  apply  to  suits  by  the  committee  itself. 

XVIII  Cal.  382. — An  order  refusing  leave  to  institute  suit  under  section  18 
is  not  appealable. 

So  also  W.  R.  1864,  25  Misc.  ;  4  M.  W.  3  ;  21  V^.  R.  368. 

XIX  Cal.  275. — The  Act  does  not  apply  to  an  endowment  for  the  benefit 
of  an  ancestral  family  idol. 

XXXIV  Cal.  584. — An  order  under  section  18  granting  leave  for  suit  for 
accounts  of  religious  endowment  is  not  appealable. 

IV  Mad.  295. — An  appeal  lies  from  an  order  of  the  District  Judge  under 
liection  5. 

X  Mad.  98.  1     Not  from  an  order  under  section  10  nor  fron 

XI  Mad.  26  P.  C.      J    an  order  under  section  18  refusing  leave. 
XII  Mad.  366.- — Applicability  of  section  3,  q.v. 

XIX  Mad.  285., — -Civil  Court  can   appoint    Collector  as  trustee  in  the 

I  apacity  of  a  Court  of  Wards. 

VIM.-MISCELLANEOUS  RIGHTS. 

1.    RIGHT  TO  WORSHIP. 

Ill  Cal.  390. — A  refusal  to  deliver  up  an  idol,  whereby  a  person  demand- 
ing it  lost  his  turn  of  worship,  gives  a  cause  of  action. 

VIII  Cal.  807. — A  right  to  worship  in  turn  is  a  periodically  recurring 
right  under  article  131,  Limitation  Act. 

C/.  IV  Cal.  683. 

XVIII  All.  488  P.  C. — The  use  of  a  loud  voiced  Amin  and  Ralaj  adain  is 
not  such  a  departure  from  the  usage  of  Sunnis  as  to  disqualify  an  iniat)L  from 
officiating  in  a  mosque,  where  these  ceremonies  had  not  been  previously  used, 

XXXV  Cal.  294. — Wahabis  are  entitled  to  worship  in  a  Hanafi  mosque 

.111(1  cainiot  be  kept  out  because  of  difference  of  view  I'cgarding  rituid.  Ques- 
tion of  whether  there  can  be  sectarian  dedications  among  Muhammadans  dis- 
(  ussed. 

VI  Mad.  151. — A  person  wrongfully  prevented  from  taking  part  in  pub- 
lic worship  is  entitled  to  relief. 

P.  W.  R.  181  of  HJ12. — \Vhere  the  objevt  ol  a  dhai-iiisala  is  that  the 
jranth  should  be  read  there  daily,  no  Sikh,  who  behaves  with  propriety,  can 
be  excluded  from  the  religious  ceremony  or  forbidden  to  enter  a  public 
religious  institution,  particularly  where  t!ie  gnmllii  gets  a  grant  from 
Government. 

Cf.  VII  All.  461  ;  Xll  All.  494. 
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2.  RIGHT  TO  BUILD  PLACES  OF  WORSHIP. 

VII  Cal.  694.  I     iMcnibcrs  ul  a  sect  are  at  liberty  to  erect  a  place  of 
11  Mad.  J42.  /  worship  on  their  own  property,  though  contiguous  to  a 
place  so  occupied  by  another  sect,  and  can  worship  there,  provided  that  in 
worship  they  do  not  cause  material  anno}  ance  to  their  neighbours. 

3.  RIGHT  TO  SHARE  IN  OFFERINGS. 

See  also  Birt. 

4  ot  1870. — Aldus  g^iven  to  the  drantli  Sahib  at  Amritsar  belongs  ex- 
clusively to  the  granthis,  and  is  not  divisible  among  heirs  of  a  former  granthi 
in  the  absence  of  contract. 

154  of  1888. — Peshawar.  Mujawars  being  dismissable  by  the  sajjada 
}tashi7i  have  no  right  to  a  share  in  the  offerings. 

*.    RIGHT  OF  TO  RENOUNCE  THEIR  ORDER. 

15  of  1874. — A  Udasi  of  Ambala  cannot  renounce  his  religious  order 
and  return  to  Ihe  world  and  adopt. 

See,  however,  1  B.  L.  R.  11  j,  rc  Bairagis  to  contrary. 
5.    RIGHT  TO  ACQUIRE  PROPERTY  FOR  SELF  OR  INHERIT. 


P.  W.  R.  41  of  1910. /perty  and  lie  acquires  for  the  benefit  of  his 
institution,  but  a  custom  to  the  contrary  can  be  proved. 

136  of  1889. — Property  acquired  by  guru  goes  to  institution. 

P.  L.  R.  24  of  1911. — Where  a  person  succeeds  to  a  gaddi,  and  is  ap- 
pointed mohant,  and  it  does  not  appear  he  has  renounced  the  world  by  be- 
coming a  Su)iyasi,  liis  right  to  a  share  in  his  family  estate  is  not  lost. 

XXXII  Mad.  302.  I      As  a  Sudra  cannot  enter  the  order  of  GatlU  or 
XL  Cal.  545./  Sunyasi,  if  he  becomes  an   ascetic,   he  is  not 
excluded  from  inheritance  in  his  family  in  absence  of  custom. 

See  also  38  of  1883  and  109  of  1919. 
6.    RIGHT  TO  MARRY,  • 

135  of  18S4. — Gharbari  Gosains,  Kangra  Valley,  Tilok  Natli  Temple, 
do  marry. 

77  of  1912. — Dudupautlii  ciiclas  in  Ferozepore  do  not  by  marriage  forfeit  • 
rights  in  property  given  for  maintenance. 

51  of  1913. — Udasis  of  Ludhiana  may  marry. 

36  of  1914. — In  Kulu  a  Bairagi  may  niarry  an  agricultural  woman  by 
Ganes  puja,  and  the  minor  restrictive  rules  in  Hindu  law,  such  as  the  naming 
of  certain  classes  into  which  a  Bairagi  may  or  may  not  marry,  cannot  with 
propriety  be  applied  in  that  district,  in  absence  of  proof  of  special  custom. 

See  also  29  of  1881  ;  101  of  1905;  112  of  190G;  XXII  Mad.  302. 


cannot  hold  private  pro- 
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7.    RIGHT  TO  RETAIN  CIVIL  RIGHTS. 

I  of  1868. — Jats  of  Ludhiana.  A  man  becoming  a  faqir  loses  all  claim 
to  his  patrimony. 

7  of  1892. — By  Hindu  law  a  man  becoming  a  Udasi  abandons  the  world 
and  loses  his  right  to  inherit.  But  it  is  possible  to  become  a  Udasi  faqir, 
and  yet  retain  civil  rights.  The  true  issue  is  did  he  on  becoming  a  jaqir 
also  intend  to  renounce,  the  onus  that  he  did  not  being  on  him.  UJasis  of 
Ferozepore  do  not  renounce  the  world. 

P.  L.  R.  106  of  191 1. — The  onus  of  proving  a  Suthra  faqir  has  not 
renounced  the  world  lies  on  the  person  alleging  he  has  not. 

An  Agarwal  Bania  of  Jagraon  becoming  a  Suthra  faqir  does  renounce. 

See  too 

24  of  i88g. — Baira^i  faqir  of  Moga,  wlio  has  not  given  up  tlie  world, 
does  not  lose  right  to  inherit  in  his  natural  family. 

93  of  1898. — A  broad  distinction  should  be  drawn  between  faqirs  or 
members  of  a  religious  order  who  have  or  have  not  renounced  the  world, 
the  latter  class  not  being  disqualified  from  succeeding  in  the  natural  family. 
.Where  a  man  had  become  a  Gosain,  but  had  not  renounced  the  world,  and 
had  a  family,  held  he  could  succeed  his  nephew. 

See  also  29  of  1881  ;  82  of  1883  ;  101  of  1905. 

IX.— POWER  OF  COURT  TO  DRAW  OUT 
SCHEME  OF  MANAGEMENT. 

89  of  1901. — Civil  Courts  are  not  justified  in  forcing  a  scheme  of 
management  on  a  religious  or  charitable  institution,  unless  there  is  clear 
proof  that  there  has  been  such  mismanagement  or  misconduct  as  calls  for 
judicial  interference. 

X.— INALIENABILITY  OF  MOHANTSHIP. 

XVI  Mad.  146. — If  an  office  can  be  a?;signed,  a  suit  by  vendee  to 
recover  it  cannot  be  dismissed  on  the  ground  of  its  being  res  extra  coin- 
nit'rriuni.  It  should  be  enquired  whether  or  not  by  the  custom  of  the  insti- 
lulion,  the  office  is  or  is  not  alienable. 

VI  Bom.  298. — A  sale  of  a  person  in  the  line  of  heirs  held  valid. 

but 

VI  Mad.  76. — The  sale  of  a  religious  office  to  a  stranger,  though  other- 
wise qualified  to  perform  the  duties,  is  illegal. 


So  also  3  M.  H.  C.  R.  210;  7  W.  R.  266;  M.  H.  C.  R.  32;  106 
^892  ;  IV  Mo.  I.  A.  76 ;  P.  W.  R.  151  of  1916,  and  XV  Mad.  183. 
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XI.— EFFECT  OF  CHANGE  IN  TEMPLE  OF 
FORM  OF  RELIGION. 

11  Mad.  296. — If  the  congregation  ceases  to  follow  the  observances  of 
its  particular  worship  and  follows  another  for  40  years  and  there  is  no  one 
left  of  those  for  whom  and  by  whom  the  original  worship  could  be  continued, 
the  objects  of  the  original  trust  cease  to  exist  and  the  property  becomes 
impressed  with  a  trust  for  the  performance  of  the  later  adopted  worship. 

XII.— POSITION  OF  BUNGAHS  AT  THE  GOLDEN 
TEMPLE,  AMRITSAR. 

81  of  1902. — The  bungahs  in  the  outer  quadrangle  of  the  Golden  Temple 
are  (when  the  nature  of  the  property  remains  unchanged  and  its  manage- 
ment at  the  discretion  of  the  founder  or  his  representatives)  imperfect  trusts 
and  not  religious  institutions,  pure  and  simple,  and  the  Bungahis  are  not 
equal  in  status  to  iiiuhants,  and  cannot  appoint  a  successor. 

9  of  1917. — Bungahs  are  partly  religious  and  partly  charitable  institu- 
tions, and  the  office  of  manager  cannot  be  alienated  for  own  personal  gain. 

XIII.— PROCEDURE. 

1.  FORM  OF  SUIT. 

55  of  1877. — If  the  claimant  to  a  mohantship  is  in  the  position  to  sue 
for  possession  he  should  not  be  allowed  to  sue  for  a  declaration. 

56  of  1895.  P  sued  D  to  have  D)  who  claimed  under  will  of  late  moharit 
95  of  1916.  and  was  in  possession,  removed  and  have  it  declared  that  he, 

P,  as  spiritual  relation  of  the  late  mohant,  and  as  mohant  of  the  parent  shrine, 
could  nominate  a  new  mohant.  It  was  objected  possessory  suit  should  be 
biought. 

Held,  as  prayer  for  removal  did  not  necessarily  imply  a  physical  dis- 
possession such  a  suit  was  competent. 

Contra 

XV  Mad.  15  ;  XVI  Mad.  31  ;  XXII  Mad.  47. 

XXIV  Mad.  419. — A  suit  under  section  18,  Religious  Endowments  Act, 
can  be  brought  in  formd  pauperis. 

XXIV  Mad.  685. — An  application  for  permission  to  sue  must  be  verified. 
Omission  to  give  the  other  side  notice  does  not  render  proceedings  invalid. 

2.  JURISDICTION. 

73  of  1877.")    Where   plaintift"  claimed   as  muhvalli  to   recover  certain 
188  of  1888.  [sums  from  defendant  representing  himself  to  be  mutwalli, 
84  of  1892.3  held  the  case  was  cognizable  by  the  Small  Cause  Court. 
27  of  1880. — A  suit  by  a  family  of  priests  for  a  decree  prohibiting  an- 
other brancli  of  the  family  from  conducting  religious  services  in  a  shrine 
held  to  be  cognizable  by  a  Civil  Court. 
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20  of  191 1. — A  suit  by  the  heir  of  a  pujari  to  recover  a  share  in  offering's 
is  cognizable  by  the  Small  Cause  Court. 

V  Mad.  314  as  27  of  1880. — But  a  claim  for  damages  for  loss  of  offer- 
ings does  not  lie. 

VII  Mad.  91. — A  suit  for  a  declaration  tliat  A  is  entitled  to  receive  offer- 
ings first  in  precedence  to  B  being  one  for  an  honour  only,  is  not  sustainable. 
Cf.  II  Bom.  473. 

V  Bom.  80.— See  V. 

XXVII  Cal.  30. — A  suit  for  a  declaration  of  a  right  to  officiate  at 
religious  ceremonies  and  to  have  a  share  in  offerings  is  maintainable. 

XXVI  Mad.  361. — Under  section  t6,  Religious  Endowments  Act, 
Court  may  refer  any  matter  in  suit  to  arbitrators,  but  not  the  whole  suit. 

3.  VALUATION. 

See  58  of  1893  and  56  of  1895. 

P.  W.  R.  181  of  1912. — Suit  to  remove  mohant  requires  ad  vdloron  fees. 

4.  ATTACHMENT. 

IV  All.  81. — The  right  to  manage  a  temple  or  officiate  at  worship  and 
receive  offerings  is  not  saleable  in  execution  of  a  decree. 

5.  LIMITATION. 

8  of  1899. — A  suit  by  a  person  interested  in  management  for  disposses- 
sion of  an  heir  of  a  purchaser  in  execution  against  a  manager  of  a  dharmsala 
is  not  a  suit  for  possession  under  articles  142,  144,  but  for  the  declaration 
of  a  right  and  is  governed  by  article  120. 

9  of  1904. — In  1899  plaintiff  brought  a  suit  as  a  worshipper  to  contest 
an  alienation  made  in  1889  by  the  last  manager  of  the  endowed  property, 
and  asked  for  the  dispossession  of  the  assignee  in  favour  of  the  endowment  ; 
held  the  limitation  applicable  to  such  suit  was  that  prescribed  by  article  120, 
time  running  from  date  of  alienation. 

30  of  1908,  F.  B. — In  a  suit  by  a  mohant  to  set  aside  an  alienation  by 
his  predecessor  article  144  (not  article  134)  is  applicable,  and  time  runs  from 
the  date  of  appointment  of  the  mohant,  i.e.,  the  date  on  which  by  virtue  of 
his  appointment  he  becomes  entitled  to  possession. 

53  of  1909. — In  a  suit  to  declare  a  inutwaUi  of  a  mosque  is  liable  to  dis- 
missal, by  reason  of  a  change  in  his  religious  views  at  variance  with  Xhv 
beliefs  of  the  founder,  is  governed  by  article  120,  and  time  runs  from  tlic 
date  when  the  change  took  place. 

XXVII  Bom.  363.— Opposed  to  30  of  1908,  F.  B. 

A  guru  of  a  math,  who,  as  trustee,  held  certain  property  of  the  n}af''i 
sold  it  in  1871.  His  successor  sued  in  1898  to  recover, — held  time-bari'cj 
under  section  134. 


566 


IV  Cal.  683.— A  claim  to  worship  an  idol  for  part  of  a  year  is  an 
interest  in  immox  eable  property  and  g-overned  by  article  131,  and  a  claim 
to  exclusiv  e  worship  by  article  118. 

XIX  Cal.  776. — Suit  to  oust  an  appointed  shehait,  article  120. 

XX  All.  482. — A  Sajjada-nashin,  in  possession  of  certain  ivaqf  pro- 
perty in  1864-9  niortg'ag'ed  portions.  His  son  in  1893  sued  to  recover  on 
ground  they  were  \  iolations  of  the  trust,  held  time-barred. 

6.    PLEA  FOR  HOTCHPOT— 

94  of  1915. — Parties  were  mujawars  of  shrine  Data  Ganj  Bakhsli,  and 
plaintiff  claimed  joint  possession  of  part  of  shrine  property,  and  their  share 
in  income  therefrom.  Defendants  pleaded  plaintiffs  were  in  sole  possession 
of  other  property  belong^ing-  to  the  shrine  and  must  bring  same  into  hotchpot 
before  suing. 

Held  rule  of  hotchpot  does  not  apply  to  such,  cases  relating  lo  property 
of  religious  institutions, 


Xlli— SECOND  APPEALS  UNDER  PUNJAJ3 
COURTS  ACT  . 


XIII.-SECOND  APPEALS  UNDER  PU.^JAB 

COURTS  ACT. 


Second  appeals  on  matters  of  customs  are  now  regulated 
by  section  41  of  the  Punjab  Courts  Act. 

The  following  are  the  decisions  reported  interpreting  the 
said  section: — 

96  of  1915. — The  question  of  onus  probandi  in  a  custom  case  cannot 
be  raised  in  second  appeal  without  a  certificate  under  section  41  (3),  Punjab 
Courts  Act. 

no  of  1915. — The  question  whether  an  alienation  is  for  valid  necessity 
may  be  one  of  customary  law  or  one  of  law  or  one  of  fact. 

P.  W.  R.  80  of  191 5. — A  finding  that  a  marriage  is  valid  by  custom  can- 
not, in  absence  of  a  certificate,  be  raised  in  second  appeal. 

P.  W.  R.  140  of  191 5. — No  appeal  hes  where  the  suit  on  the  allegation 
plaintiff  was  adopted,  and,  therefore,  entitled  to  land  has  been  dismissed 
on  the  finding  that  no  adoption  took  place,  and,  if  it  took  place,  was 
invalid. 

22  of  1916. — Though,  under  the  provisions  of  section  41  (i),  (3),  no 
second  appeal  is  admissible  in  the  absence  of  a  certificate,  the  Chief  Court 
is  not  debarred  from  remitting  a  case  for  decision  of  a  point  of  custom  over- 
looked or  deliberately  neglected  by  the  lower  Appellate  Court. 

34  of  1916. — Plaintiffs,  as  collaterals  of  K.  B.,  sued  for  a  declaration 
re  an  alienation  by  K.  B.'s  widow  to  an  alleged  adopted  son.  Defence  was 
that  there  was  an  adoption,  and  the  alienation  was  merely  to  rectify  mutation. 
Both  Courts  held  there  was  no  adoption,  but  Divisional  Court  held  the  gift 
was  otherwise  valid.  On  appeal  the  Chief  Court,  on  the  ground  the  Divisional 
Court  had  decided  on  an  issue  never  raised,  held  a  second  appeal  lay. 

68  of  1916. — The  question  in  the  case  was  whether  sliiiDiilat  was 
gifted  or  not.  Held  that  was  a  question  of  fact,  not  altered  b\  the  fact 
that  to  decide  it  a  document  had  to  be  interpreted;  conscqucnlly  no  second 
-    appeal  lay. 

72  of  1916. — A  mere  alleged  error  in  weighing  evidence  is  no  ground 
for  a  second  appeal. 

81  of  1916. — A  misreading  of  evidence  may  be  a  ground  lor  second 
appeal. 

82  of  igi6. — The  certificate  should  be  granted  onl}-  when  the  lower 
Appellate  Court  can  certify  that  the  evidence  regarding  custom  Is  so 
conflicting  or  uncertain  that'  there  is  such  substantial  doubt  regarding  its 
existence  as  to  justify  a  second  appeal. 

C.  A.  2043  of  1916. — Where  the  question  is  whetlier  the  general  nile  of 
custom  has  been  abrogated  by  a  special  custom  no  second  appeal  is  competent 
without  a  certificate. 
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C.  A.  1176  of  1916. — Where  Lower  Court  has  held  parties  follow  laW, 
an  appeal  that  they  follow  custom  does  not  lie  without  a  certificate. 

C.  A.  1 155  of  1916. — A  second  appeal  on  a  question  of  ohms  in  a  custom 
case  is  not  competent  without  a  certificate- 

C.  A.  1653  of  1916. — The  question  whether  a  particular  union  is  recog- 
nized by  custom  as  a  valid  marriage  and  whether  the  issue  thereof  is  legitimate 
is  a  question  of  custom  and  no  second  appeal  lies  without  a  certificate. 

107  of  1916. — Acquiescence  is  sometimes  a  pure  question  of  fact,  e.g., 
when  the  point  is  to  be  decided  solely  on  the  allegation  that  the  party 
positively  and  in  set  terms  gave  consent,  but  is  a  question  of  law  when  the 
point  is  whether  conduct  of  the  party,  not  amounting  to  direct  consent,  should 
be  taken  as  waiver. 

So  necessity  may  be  a  question  of  fact,  e.g.,  when  the  point  is  whether 
a  sum  of  money  was  taken,  to  the  knowledge  of  the  alienee,  to  pay  a  previous 
genuine  debt  or  per  contra  merely  as  an  act  of  wanton  extravagance ;  but 
when  the  point  raised  is  whether  the  Court  below  has  infringed  rules  and 
maxims  laid  down  by  the  Chief  Court,  and  has  decided  on  wrong  principles 
as  to  question  of  proof  of  necessit)-  required,  then  the  question  is  one  of  law. 

P.  W.  R.  107  of  1916. — The  question  whether  parties  follow  Muham- 
madan  Law  or  not  is  a  question  of  fact,  and  no  second  appeal  lies. 

3  of  1917. — The  question  whether  parties  intended  a  sale  to  include 
shatnilat  is,  in  the  particular  case,  one  of  fact  and  not  of  law,  and,  therefore, 
no  second  appeal  lies. 

6  of  1917. — The  Chief  Court  cannot  go  into  the  question  whether  a 
tribe  is  governed  by  custom  or  not  without  a  certificate  even  on  revision  side. 

7  of  1918. — The  question  was  whether  parties  were  governed  by  custom  or 
law*  The  District  Judge  refused  to  grant  a  certificate,  as  he  held  the  question 
was  one  of  lav  and  not  of  fact.  Held  the  question  of  onus  prohandi  in  a 
custom  case  is  not  a  pure  question  of  law  unconnected  with  custom,  and,  on  the 
other  hand,  it  is  not  under  all  circumstances  a  question  relating  to  the  validity 
or  the  existence  of  a  custom,  except  in  so  far  as,  in  proving  or  disproving  the 
validity  or  existence  of  a  custom,  a  party  to  a  suit  may  be  held  to  be  entitled  to 
an  initial  presumption  in  his  favour  on  the  strength  of  a  generally  accepted 
rule  of  custom  as  laid  down  by  judicial  decisions  or  otherwise.  In  this  case 
the  question  of  onus  prohandi  must  be  regarded  as  one  relating  to  custom 
governing  succession,  and  a  certificate  was  necessary,  therefore,  under 
section  41  (3)  . 

18  of  1918. — Where  the  District  Judge  refuses  a  certificate  on  the  errone- 
ous ground  that  no  question  of  custom  arose,  a  revision  lies  to  the  Chief 
Court  on  the  ground  that  the  District  Judge  has  failed  to  exercise  a  juris- 
diction \  ested  in  him. 
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reversion  of  ... 

...  105 

„  joint  

...  107 

•■    „      of  occupancy  rights 

...  107 

revocability  of 

...  193 

Gifts  and  Wills   

153,  151 

by  females  ...   

...  184 

,,            cases  of 

...  185 

„            of  land  held  in 

lien  of 

dower 

...  185 

„             onus  re 

...  184 

„             to  daughtei-s  and  de- 

scendants 

...  185 

„             to  others 

...  188 

„            to  sons-in-law 

...  185 

hy  khanadaviads 

...  190 

by  males  to  agnates 

157,  159,  IGO 

,,     to  brother 

...  157 

„     to  cognates 

164,  176 

„     to  daughter 

...  IG4 

„     to  daughter's  son 

. .  170 

„     to  nephew 

...  157 

„     to  sister's  son 

174,  18.3 

,,     to  son-in-law 

...  1G4 

„     to  strangers  and 

fenoral 

power 

...  180 

„     to  wife 

...  17S 

identity  of  

li4, 155 

miscellaneous  points  ?'e 

...  183 

of  occupancy  rights 

2G2 

presumptions  and  o??.!/.s-  re 

155, J5G 

to  khanadamad 

...  183 

„  enurementof 

...  184 

viii 


Page. 

Grazing  rights— 

in  shamilat  ...       ...       ...       ...  315 

Half  Blood— 

Peo  Whole  Blood. 

Heir- 
appointment  of,— Se?  Adoption. 

Heirs- 
associated  and  disassociated       ...  40 

Hindu  Law- 
adoption  of  cognates  under  119, 128 
custom  not  derived  from  ...  9 
khanadamadi  in   ...       ...  ...  P6 

necessity  in         ...      ...  239 

position  of  mother  in    87 

right  to  object  to  alienation  in  2ifi,  225 

succession  of  whole  blood  in  ...  43 

Hindus- 
custom  among  high  caste  ..  18 
presumptions  re  gifts  among  .,  156 
succession  of  daughter  among  ...  70 
tribeSj  following  custom  or  law  ..,  10 
widow's  estate  among     ..  ..  57 

History— 

of  village,  to  determine  if  custom 
■    followed     32 

Iddat    ..  279 


Page. 


Index— 

Tribal    371 

Infant  Marriages         ...      m  274 

Jactitation.    280 

Jains— 

adoption  among                       ...  118 

Jhelum— 

gifts  and  wills  beyond    156 

Jurisdiction— 

in  suits  rc  aliemtions     ...       ...  253 

„       alluvion  diluvion       ...  843 

„       birt      ...    347 

,       customary  dues           ,  307 

„      hides    317 

„       religious  institutions  ...  364, 

trees     ...    300 

re  partition  of  sliaviilal   ...       ...  303 

valuation  for    253 

Kamins— 

adverse  pos.session  by   ..          ...  316 

lights  of,  tT  use  common  land    ...  316 

Karewa  - 

marriages,  existence  of    ...       ...  268 

widow,  position  of    63 

widow,  rights  of   57 


Identity — 

of  gifts  and  w. lis  ...  ...154,155 

Illegitimate  Son— 

maintenance  of      ..        .        ...  108 

succession  by    loi 

Impleading  - 

of  co-sharers— See  suits  by  Pro- 
prietors. 

Improvements- 
compensation  for — See  Absentees. 


Khanadamad— 


alienations  by 

„            right  to  object  to 

93,  215 

228 

,,            wife  of 

93 

appointn  ent  of,  before  marriage.. 

95 

,,              intentions  in 

94 

,,              limitations  on  ... 

93 

female  issue  of,  does  tot  benefit  .. 

93 

further  succession  by 

95 

gifts  by   

190 

gifts  to 

183 

gift  unnecessary  in  appointment 
of   

^4 

ix 


Page. 


Khanadamad— conc/rf. 

issue  of  other  wife  of,  does  not 

benefit     ...       ...    93 

limitation  on  number  of         ...  04 

power  of  widow  to  appoint         ...  05 

prior  appointment  as,  no  bar      ...  94 

residence  of,  time  of  ..       ...  9"^ 

succession  of,  to  occupancy  rights  0,? 

,,  to,  on  failure  of  line   ..,  re 

Khanadamadi  ~ 

cases  where  exists         ...       ...  90 

existence  of,  if  sons    93 

institution  of        ..   90 

miscellaneous  points  re   9.3 

object  of    93 

prevalence  of    ...  OG 

under  Hindu  Law    96 

Kritima— 

adoption  differs  from  customary     ..  11^ 

Lambardari  — 

succession  to,  by  adoptee    140 

Lambardars— 

supplying,  as  factor  in  deciding  if 

custom  followed  ...       ...  ;!l 


Law  or  Custom- 
See  Custom  or  Law. 

Law — 

personal,  appliiiabil  ty  of 


Leases— 

long    262 

Legitimacy  - 

acknowlfidgmeat  of                  ...  282 

presumption  of,  during  coverture  2k2 

Legitimization      ...    267 


Page. 


Limitation — 

in  adoption  suits    150 

in  alienation  suits    25G 

in  betrothal  suits    289 

in  restitution  suits           ...       ...  z76 

in  suits  by  absentees    332 

in  suits  re  religious  institutions...  365 

Mahaz   ,34,4 

Maintenance   39,  281 

of  daughter          .,,       ...       ...  33 

of  illegitimate  son   los 

of  mother                               ,  ...  s7 

of  step-mother   

of  unchaste  wi'Iow         ...       ...  67 

of  widow     ...        ..                ...  54 

of  widow,  in  presence  of  sous      ...  57 

of  widow  of  predeceased  son       ...  GK 

of  wife        .  .                           ..,  281 

rute  of  widow's      ...       ...  57 

ri-ht  of  relations  to   J08 

Maintenance  Orders- 
effect  of  restitution  on      ...       .,  277 
restitution  suits  to  defeat            ...  276 

Malik  Qabza— 

position  of     houses   317 

right  oi,  in  sh'Jmilat         ...       ,.,  SOg 

right  of,  to    recover  submerged 

I'ind    342 

Management  - 

duty  of  proprietor  in    250 

Marriage    2G7 

agreements  to  dissolve     ...       ...  280 

consummation  of             ...       ...  281 

karewa        ...        ...       ...        ...  208 

immedi  I tely  repudiated    27G 

in  exchange          ...       ...       ...  281 

in  infancy,  restitution  in         ...  276 

instances  of  invalid    267 

„       „    valid   267 

„      where  validity  doubted    ...  267 

of  ascetics             ..        ...       ...  3^2 

of  child,  right  re    281 

suits  for  declaration    281 

.=ee  also   Cohabitation,  Conjugal 
Rights,  Divorce,  Jactiiatio.:. 


X 

Page. 


Migrants — 

rule  as  to  custom  among   ...       ...  33 

Minor  wife— 

custody  of    ...       ...       ...       ...  275 

Misjoinder— 

of  causes  of  acUon  ?'?  alienatiors  ...  252 

Moafidars— 

rights  of,  in  shamilat    301 

liglils  to  recover  submergeil  land  ..  34'2 

Mohamniadan — 

l;iw,  adoption  in    llg 

„  widow's  estate  in    56 

tribes  following  custom  or  law     ...  19 

Mohant— 

acquisitions  of,  tor  self    368 

alienations  by        ...       ...       ...  334 

control  of         ...       ...  355 

„       protection  of  lenders  to  35G 

•   appointment  of       ...        ..       ...  35 

,,       dxiung  inters  egmnn     ..,  353 

,,       onus  re    ...       ...       ...  353 

„       power  of  Court  re        ..  353 

female  ns    352 

necessities  of        ...       ...       ...  354-5 

removal  of    ...        ...       ...       ...  357 

Moliantship— 

attachment  of         ...       ...       ...  365 

inalienability  of    363 

Mortgagee  rights— 

alienation  of,  by  females    ..        .  224 

as  liasis  of  right  to  object   259 

Mother — 

maintenance  of       ...   87 

nature  of  cstaie  of  ...       ...       ...  88 

position  of,  imdsr  (liisto.uary  and 

llindn  L-.w   "     ...  87 

succession  c-i          ...       ...       ...  87 


Page 

Mother — conchl. 

succession  of,  in  competition  with 

daughter   81 

succession  of,  in  competition  with 
son    88 

success  on  of,  in  competition  with 
widow      88 

succession  to,  by  daughter         ...  82 

Murderers — 

succes.non  by  heirs  of       ...  '     ...  104 

necessities   239 

of  a  female   ...       ...       ■..       ...  247 


of  a  male 


anticipation  of  wants 

249 

e'^change  ... 

249 

funeral  expenses 

249 

general   

247 

illness 

249 

interost  on  prior  debts... 

249 

law  expenses   

248 

marriage  expenses 

249 

miscellaneous 

249 

mortgages  prior 

249 

pet    liidlu       Ul      Icl  11  Icl -11 1~ 

law's  debts  ... 

249 

pdyiiienij  oi  levt'iiue 

religious  purposes 

24h 

fimc-barred  debts 

249 

239 

cash  advances 

246 

costs  of  registration 

246 

criteria  re   

239 

debt,  just  aDleccdent  ... 

240 

debts,      incurred  as 

surety 

246 

decrees  ... 

24(3 

illness 

245 

inierest,  accumulation 

of  ...   

24  ri 

investment     in  mort- 

gages... 

247 

law  expenses 

244 

maintenance  of  family 

position   

247 

marriage     and  other 

ceremonies  .. 

243 

money    rai.sed    for  en- 

1  stment   

247 

mortga.ges,  prior 

244 

Page, 


Necessities — 

of  male,  paymont  oi'  InLher's  debts  24-7 

,,     payment  of  roveiiuc       ...  246 

,,     price  decreed  in  pre-6rap- 

tion  suit    24G 

purchase  of  cattle         ...  240 

„     purchase  of  clothing     ...  247 

,,     purchase  of  other  land  ...  247 

,.     religious  objects           ...  21'') 

,,     trade,    money    raised  to 

start   243 

of  a  mohiiut           ...    854-5 

Object— 

i'tight  to,  survival  of       ...       ...  229 

„      to  adoptions  ... 

„       to  alienations,  f-ce  Aliena- 
tions. • 

Occupancy  i-iglits — 

aliena.ioD  of,  by  donee     ...       ...  2t)4. 

„        by  female     ..       ...  2G4- 

„        presumptions  re     ...  201 

,,        right  to  object  to    ...  2G3 

creation  of   ...                            ,.  2G2 

gift  of         ...       ...         .        ...  262 

reversion  of  gifts  of          ...        ..  107 

succession  to,  of  ad  op  lee   ...       ...  13!.' 

,,          of  khanadaiiiad      ...  03 

Occupaiicy  teuaiits — 

right  of,  to  accretions       ...  ;i40 

,,     to  cut  trees          .        ...  290 

,,     to  evict  from  .b7(a)'i!7ai   ...  305 

,,     to    recover  submerged 

tenancy        ...        ..  340 

,,     to  share  in  shamilat      ...  301 

Occupation — 

of  tiibo,  in  decidiug    if  custom 

followed   20 

©iferings— 

right  to  share  in             ...       .  ,  362 

Onus  probandi — 

re  abandonment  of  land     ...       ...  329 

re  adoption  of  cognates     ...         1l9,  !20 

,,       ol  collaterals   118 


Page. 

Qims  probandi 


re  alienations  by  agricultuiists  ... 

301 

,           ,,  non-agricul- 

turists 

202 

re  ancestral  nature  of  property  ... 

20G 

re  appointment  of  mohant ... 

353 

re    associated    and  disassociated 

lieirs 

40 

7-e  oerenjonies  in  adoption  

i48 

re  chundavand  aud  pagvand 

43 

re  collatei'al  succession  by  adop- 

tee 

137 

re  custom  among  high  caste  Hindus 

18 

re  gifts  and  wills  .. 

155-6 

i>      „         by  females 

184, 

rc  necessity,  where  delay  in  suit  ... 

235 

re  right  of  representation  

40 

rc  succession  of  adoptee  to  occu- 

pancy rights 

139 

cognates  ... 

90 

,          daughter  ... 

71 

sister 

83 

,,          widow  collaterally 

.58 

,,          widow     of  pre- 

deceased  s^n  ... 

67 

Ouster — 

of  widow's  transferee    230 


Pagvand— 

see  Chundavand. 


Paroh.it  - 

right  to  choose    3-17 

Partition — 

adverse  possession  after    ...       ...  304 

liability  of  abadi  to       ...       ...  304 

of  slMinilat           ..    303 

paTtial    303 

son's  right  to        ...   1O8 

widow's  right  to   GO 

Patti— 

measure  of,  right  of  in  shcmdut...  305 


xii 


Page. 

Possession- 
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